
August 26,201 0 

STATE OF MINNESOTA 

BOARD OF PUBLIC DEFENSE 

331 Second Avenue South 
Suite 900 

Minneapolis, MN 55401 

FAX (612) 349-2568 

Mr. Fred Grittner 
Minnesota Judicial Center 
25 Rev. Dr. Martin Luther King Jr. Blvd. 
St. Paul, MN 55155 

RE: Attorney Registration Fee Increase 

Dear Mr. Grittner: 

At a meeting earlier today the Board of Public Defense authorized the its staff to 
petition the Minnesota State Supreme Court to continue the $75 increase in the 
attorney registration fee that is dedicated to the Board of Public Defense. 

Enclosed please find an original and twelve copies of the petition and supporting 
documents. 

We of course stand ready to answer any questions, provide testimony, or provide 
any other information the Court may find useful as it considers this petition. 

If you have any questions please do not hesitate to contact our office. 

Kevin Kajer 
Chief Administrator 
Enclosures 
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No. 

STATE OF MINNESOTA 
IN SUPREME COURT 

In re: 

Proposed Amendment of Minnesota Rules 
on Lawyer Registration 

PETITION OF MINNESOTA BOARD OF PUBLIC DEFENSE 

TO THE HONORABLE JUSTICES OF THE MINNESOTA SUPREME COURT: 

Petitioner Minnesota Board of Public Defense ("BOPD") respectfully submits this 

petition asking this Honorable Court to continue the $75 attorney registration fee charged 

to Minnesota lawyers and judges for an indefinite period and to allocate that additional 

money to the BOPD. This proposed change is intended to permit the BOPD to fund 

quality constitutionally mandated services to its clients. This change is proposed in 

response to this Honorable Court's Order C 1-8 1- 1206. 

In support of this petition, the BOPD would show that this Honorable Court has the 

exclusive power to regulate the legal profession, including the imposition of a 

Registration Fee on lawyers and judges; that the funding of the Board of Public Defense 

is an appropriate use of the revenue from this fee; and that the creation of a "public 

defender fund" with the revenue froin the Registration Fee increase is necessary to the 

proper and efficient administration of justice. 

I. The Supreme Court is Empowered to Impose an Attorney Registration Fee to 

Provide for the Proper Administration of Justice. 



1. This Honorable Court has exercised its exclusive and inherent power to regulate 

the legal profession in the interest of the public good and the efficient 

administration of justice. The Minnesota Legislature has expressly recognized this 

power. See Minn. Stat. $8 480.05,481.01 (2006). 

2. This Honorable Court has recognized and exercised this authority. In its order C1- 

81-1206 imposing the fee, it was noted that the authority derives from the Court's 

inherent authority to regulate the practice of law. In 196 1, the Court imposed a 

registration fee on lawyers to defray costs of the administration of the attorney 

licensure system. In subsequent years the fee has been increased, including 

increases directed toward civil legal services and public defense. 

3. In the exercise of that power, this Court requires the annual payment of a 

Registration Fee by all licensed attorneys and judges in Minnesota. See Rules of 

the Supreme Court on Lawyer Registration 2 (A). 

4. The Court has designated that a portion of the Registration Fee under C 1-8 1- 1206, 

in this case $75, be placed in a special fund in the state treasury to be appropriated 

annually to the BOPD. See Attachment A. 

11. The Board of Public Defense is an Appropriate Recipient of Attorney 

Registration Fee Revenue. 

1. The Minnesota Board of Public Defense was created by statute to implement the 

constitutional right to counsel enunciated in Gideon v. Wainwright, 372 US.  335 

(1963) and its progeny. See Minn. Stat. 6 1 1.21 5. 



2. The mission of the Board of Public Defense is to provide quality criminal defense 

services to indigent defendants and juvenile respondents, in every county of 

Minnesota. See Minn. Stat. 61 1.14. 

3. Public defenders employed by the BOPD represent indigent clients in 

approximately 170,000 cases each year. It is estimated that public defenders 

represent about 85% of persons accused of felonies in Minnesota, and about 95% 

of juveniles accused of acts of delinquency, among their other cases. 

4. A public defender may not reject a case, but must accept all the clients assigned to 

her or him Dziubak v Mott, 503 N. w znd 771 (Minn. 1993.) This means that 

neither the BOPD, its Chief Public Defenders, nor the staff attorneys can control 

their caseloads. 

5 .  A consequence of uncontrollable public defender caseloads is that frequently 

courtrooms- each with a presiding judge, court staff, prosecutors, probation 

officers, victii/witness assistants, victims, witnesses, family members and the 

public- are unable to conduct business in a timely manner because the public 

defenders needed for the resolution of cases are tied up elsewhere. 

111. The Continuation of Revenue from a $75 Attorney Registration Fee Increase Is 

Necessary to the Administration of Justice. 

As this Court noted in its original order on the public defender fee, fees like these are 

sometimes "necessary to maintain the integrity and efficiency of the judicial system," and 

that the fees are "fully consistent with the heightened obligations of lawyers, both to our 

justice system and to assist this court with the effective administration of justice." See 



generally, In  re Petition of the Wis. Trust Account Found., No. 04-05 at 5 (Wis. Mar. 24, 

2005), available at 

http ://www .wicourts . g ov/sc/rulhear/Displa~Document .pdf?content=df seNo= 1 1 0 1 

We understand that when the court imposed the public defender fee that it did so 

reluctantly and for a limited duration. We recognize that the imposition of a fee on the 

attorneys of this state to fund a constitutionally mandated service is not an ideal situation. 

We agree with Justice Anderson, Paul H., in his concurrence on C1-81-1206 that by 

"underfunding public defenders and leaving it up to our court to procure financial support 

from lawyers, the Governor and Legislature have failed to meet one of their fundamental 

responsibilities". However, in its order establishing the fee Chief Justice Magnuson 

writing for the court noted that "We make this temporary fee increase reluctantly, in 

response to the exceptional financial circumstances currently facing the courts and the 

state in general". Justice Anderson further noted in his concurrence that "Extraordinary 

circumstances have led to an under-resourced public-defense system that hinders the 

administration of justice, and these circuinstances prompt us to act today within our 

inherent power." We would argue that those circumstances have not changed and in fact 

have gotten worse. Since the implementation of the fee, the budget for the BOPD has 

been further reduced. In the 2010 legislative session the budget for BOPD was reduced 

by $59 1,000 in fiscal year 2010, and $1,302,000 in fiscal year 20 1 1. Overall, the number 

of full-time equivalent public defenders has been reduced 15% from 2007 levels. 

The Board of Public Defense has set caseload standards, in compliance with Min. Stat. 

6 1 1.2 15, subd. 2 (c ) (2). Following a weighted caseload study in 199 1, the Board 



determined to adhere to caseload standards recognized by the A.B.A. since 1975, 

attempting to limit one year's work for an attorney to: 

150 felony cases, or 

275 gross misdemeanor cases, or 

400 misdemeanor cases, or 

175 juvenile delinquency cases, or 

80 CHIPSITPR cases, or 

200 other cases, or 

some proportional combined number of cases of these types. 

To achieve proportionality the Board designated a misdemeanor as a "case unit" so 

that, for example, a felony would count as 2 and 213 "units." Thus the Board1A.B.A. 

Standard would be 400 "units" of mixed caseload. 

1. In FY 09, the budget shortfall led to the loss of 53 public defender positions 

statewide 12% of the attorney staff. (50 from Districts, 3 appellate.) 

2. In FY 09 the average caseload was 7 15 units, as of June 20 10 the individual public 

defender average caseload is 758 units. 

3. In FY 10 the budget shortfall has led to the loss of an additional 15 public defender 

positions from May of 2009. 

4. For the last two years Assistant Public Defender positions lost through layoff, 

retirements, or separations have not been able to be replaced. Cases assigned to 

these attorneys remain pending while new cases continue to be charged. 



5. Chief District Public Defenders report that due to insufficient resources in 

approximately one-half of the counties in Minnesota clients go unrepresented at 

first appearance in out-of-custody misdemeanor cases. 

6. Chief District Public Defenders report that due to insufficient resources in just 

under one-half of the counties in Minnesota clients are not represented by public 

defenders at first appearance. 

7 .  Part-time assistant public defenders are required to work a set numbers of hours in 

order to qualify for state-funded benefits. In FY 09 the part-time assistant public 

defenders worked over and above these required numbers, 40,000 hours for which 

. they were not compensated. 

8. If the $75 Registration Fee increase is not continued, this cut would necessitate a 

staff reduction of roughly 20-25 lawyers. 

9. Besides the obvious detriment to indigent accused Minnesotans, and the obvious 

distress to public defender staff, there are several predictable hardships to the 

administration of justice which would result if the BOPD were required to take the 

full $1.3 million cut and reduce staff accordingly: 

0 exacerbation of courtroom delays; 

0 inability to handle certain case types in anything like a timely manner; 

0 aggravation of jail overcrowding, which was reported as a statewide 

aggregate of 105% of capacity a year ago; 

postponement of trial settings, which are already far enough out to 

impinge on the right to a speedy trial; 



deterioration in the quality of fact-finding, as witnesses become 

unavailable; and 

increased strain on all the other participants in the justice system. 

IV. Failure to Extend the Public Defender Fee Will Have Dire Consequences on the 

Quality of Representation and the Continued Operation of the Criminal Justice 

System. 

In February of 20 10 the Office of the Legislative Auditor (OLA) released a program 

evaluation of the public defense system in Minnesota. Among the OLA's findings: 

High public defender workloads have created significant challenges for 

Minnesota's criminal justice system; 

e Heavy workloads have hurt public defenders7 ability to represent clients and court 

efficiency; 

67% of public defenders responding to the OLA survey disagreed or strongly 

disagreed with the statement that they had "sufficient time with clients". Spending 

time with clients builds trust. Client trust is essential in providing quality 

representation and ensuring efficient resolution of cases. In the OLA surveys 

public defenders and judges said that when clients trust their attorneys, they can 

trust the attorney' advice to resolve the case, thereby leading to a more efficient 

disposition of the case. 

60% of judges responding to the OLA survey disagreed or strongly disagreed with 

the statement that public defenders spent enough time with their clients. 



e 42% of public defenders responding to the OLA survey disagreed or strongly 

disagreed that they were well prepared for each of their cases". 

e 50% of district judges responding to the OLA survey indicated that criminal cases 

in their courtrooms progressed too slowly or much too slowly toward disposition 

Judges and court administrators responding to the survey reported that "problems 

with scheduling public defenders for hearings and trials" was the most significant 

c_ause of delays. 

e 72% of the judges responding to the survey cited difficulty in scheduling public 

defenders for hearings and trials as a moderate or significant cause of delays. 

During their site visits, OLA staff observed that due to time pressures public 

defenders often had about 10 minutes to meet each client for the first time to 

evaluate the case, explain the client's options and the consequences of a 

conviction or plea, discuss a possible deal with the prosecuting attorney, and allow 

the client to make a decision on how to proceed. 

Conclusion 

To assist the Court in its consideration of this Petition, the BOPD submits with 

the Petition the following documents: 

a. A copy of State of Minnesota Supreme Court Order C1-81-1206. 

b. A copy of the BOPD biennial budget proposal. 

c. A copy of the 20 10-20 1 1 Activities Assessment Letter to Governor 
Pawlenty and Finance Commissioner Tom Hanson. 

d. A copy of the 20 10 Legislative Audit Report-Public Defense System. 



Petitioner BOPD therefore respectfully requests that this Honorable Court grant its 

petition, to continue the increase in the Attorney Registration Fee of $75.00, and to 

allocate the additional $75.00 to the BOPD. The BOPD stands ready to address any 

comments or questions the Court may have concerning the proposal in whatever forum 

may be most convenient to the Court. 

Dated: August 26, 20 10 Respectfully submitted, 
BOARD OF PUBLIC DEFENSE 

John Stuart 
Attorney for Petitioner, #0 106756 
State Public Defender 
33 1 Second Avenue. S. Suite 900 
Minneapolis, MN 5 540 1 
(612) 279-3510 

And 

Chief ~dministrator, 
Board of Public Defense 
33 1 Second Avenue. S. Suite 900 

Minneapolis, MN 5 540 1 
(612) 279-3508 



STATE OF MINNESOTA 

IN SUPREME COURT 

Cl-81-1206 

ORDER TEMPORARILY INCIEaEASING 
LAWYER REGISTUTION FEES 

OFFICE OF 
APPELLATE 68URT8 

NOY 4 2069 

The Board of Public Defense and the Legal Services Planning Committee have 

filed petitions with this court seeking an increase in the annual lawyer registration fee. 

The Board of Public Defense requests the court to increase the annual lawyer registration 

fee by $75.00 per year and allocate this money to the Board to provide additional funding 

for legal representation of its clients. The Legal Sewices Planning Committee requests 

the court to increase the amount of the annual lawyer registration fee allocated to the 

Legal Services Advisory Committee by $25.00 per year, the additional funds to be 

distributed by the Legal Sewices Advisory Committee for civil legal services for low- 

income and disadvantaged Minnesotans. In an order filed on June 11, 2009, the court 

invited written comments on the proposed amendments. The comment period has now 

expired. 

The court has reviewed the petitions and the comments received and is advised in 

the premises. 

Pursuant to the inherent authority of the coul-t, 

IT IS HEREBY ORDERED THAT: 

1. The petitions are granted effective for annual registration fees due and 

payable by October 1,2009 and expiring with annual registration fees due and payable by 



July 1, 20 1 1. Effective commencing with fees due and payable by October 1, 2009 and 

expiring with fees due and payable by July 1, 201 1, the annual lawyer registration fee 

shall be $3 17 or such lesser sum as is set forth below: 

While this order is in effect, these annual registration fees are in lieu of the fees set forth 

Active Status - Income Less than $25,000 

Active Status - Lawyers on Full-Time Military 
Duty 
Active Status - Lawyers on Full-Time Military 
Duty - Income Less than $25,000 
Active Status - Lawyers Admitted Fewer Than 
Three Years 
Active Status - Lawyers Admitted Fewer Than 
Three Years - Income Less Than $25,000 
Inactive Status - Out-of-State 

Inactive Status - Out-of-State - Income Less Than 
$25,000 
Inactive Status - Minnesota 

Inactive Status - Minnesota - Income Less Than 
$25,000 
Inactive Status - Retired 

Inactive Status - Permanent Disability 

in Rule 2 of the Rules of the Supreme Court on Lawyer Registration. The fee increase is 

$280.50 

$172.00 

$136.00 

$140.00 

$122.00 

$260.00 

$223.50 

$260.00 

$223.50 

Exempt 

Exempt 

temporary only, and upon the expiration of this fee increase, the annual registration fee 

shall revert to the amounts set forth in Rule 2. 

2. For registration fees due and payable by October 1, 2009, payment of the 

temporary fee increase imposed by this order is deferred and the increase shall be payable 

along with the registration fees due and by October 1,2010. 



3. Seventy-five percent of the additional funds generated by this temporary 

fee increase shall be allocated to the Board of Public Defense; the remaining twenty-five 

percent of the additional funds generated by this temporary fee increase shall be allocated 

to the Legal Services Advisory Committee. 

Dated: November 4,2009 

BY THE COURT: 

Chief Justice 



STATE OF MINNESOTA 
IN SUPREME COURT 

Cl-81-1206 

MEMORANDUM 

Magnuson, C. J. 

We lnalte this temporary fee increase reluctantly, in response to the exceptional 

financial circu~nstances currently facing the courts and the state in general, and in hopes 

that these circumstanc~s will not continue indefinitely. Accordingly, we have expressly 

limited the duration of the fee increase, which will expire by the terns of our order at the 

end of the current biennium. 

We have carefully considered the source of our authority to take this action, and 

are confident that this fee increase falls within our inherent authority to regulate the 

practice of law. In 1961, we imposed a registration fee on lawyers to defray costs of the 

administration of the attorney licensure system, citing "the inherent power of this court to 

regulate the practice of law in this state." Order (Minn. Oct. 5 ,  1961) at 1, available at 

http://~nncourts.gov/filebrowsel?foldemath=Administratioiles (follow link to Lawyer 

Registration and locate by date). We subsequently increased the registration fee and 

allocated the increase to fund civil legal services, again acting solely based on that 

inherent authority. See P1*017zzllgatiorz of Anzendnzents to the Rules of tlze Suprerjze Court 

for Registration of Attorrzeys, No. C9-8 1-1206 (Minn. Feb. 6, 1997) at 1-2, available at 

h t t p : / / m n c o u ~ ~ s . ~ o v / f i l e b r o w s e / ? f o l d e ~ i e s  (follow link to Lawyer 

Registration and locate by date). Not only did we believe we had the inherent authority 



to imp,ose that fee, we concluded that it was appropriate to require lawyers to pay that fee 

as a part of the price of licensure. There is no reason today to reach any different 

conclusion, and in fact, there is probably greater justification. 

We agree with the Wisconsin Supreme Court that fees lilte these are sometimes 

ccinecessary to maintain the integrity and efficiency of the judicial system," and that the 

fees are "fully consistent with the heightened obligations of lawyers, both to our justice 

system and to assist this court with the effective administration of justice." I r z  re Petition 

of tJze Wis. Dust Account Found., No. 04-05 at 5 (Wis. Mar. 24, 2005), available at 

Rule 6.1 of the Minnesota Rules of Professional Conduct says that "every lawyer has a 

professional responsibility to provide legal services to those unable to pay." The same 

rule says that lawyers should "voluntarily contribute financial support to organizations 

that provide legal services to persons of limited means." Id. The comment to that rule 

recognizes that "because the efforts of individual lawyers are not enough to meet the need 

for free legal services that exists among persons of limited means, the government and 

the profession have instituted additional programs to provide those services." Minn. R. 

Prof. Conduct 6.1 cmt. "Every lawyer should financially support such programs, in 

addition to either providing direct pro bono services or making financial contributions 

when pro bono service is not feasible." Id. Although the comment notes that failure to 

meet that professional obligation will not subject a lawyer to discipline ("The 

responsibility set forth in this rule is not intended to be enforced through disciplinary 

process"), we have already decided that we may condition licensure on payment of fees 



for expenses that we deem to be necessary not only for the court, but for the justice 

system. 

The dissent concludes that we laclc authority to act on either of these petitions, but 

does not assert that we acted beyond our authority when we imposed such fees in the 

past. We see no reason to retreat from our prior actions, and thus, having concluded that 

we can impose additional fees, we now focus our attention the question of whether we 

should take that action. 

With regard to both the civil legal services fee and the public defender fee, for 

reasons similar to those articulated by the Wisconsin Supreme Coul-t, the present 

circumstances warrant granting the petitions. No one quarrels with the notion that civil 

legal services and the public defender system are drainatically underfunded, and that as a 

result, our court system as a whole is suffering. With the support of the Minnesota State 

Bar Association, we now turn to the practicing bar in this time of need. 



C O N C U R R E N C E  

ANDERSON, Paul H., Justice (concurring). 

". . . one Nation under God, 
indivisible, with liberty and 
justice for all." 

Pledge of Allegiance 

I concur with our couit's decision to temporarily increase the annual lawyer 

registration fee by $75 and allocate this revenue increase to provide additional funding 

for public defenders. I write separately to chronicle the extraordinary circuinstances that 

compel us to issue this order, to express my reluctance to fund a constitutional inandate in 

this manner, and to express my disappointment that the Governor and Legislature have 

failed to adequately fund a constitutional mandate by appropriate means. 

Today our court places a significant part of the responsibility for funding the legal 

representation of indigent persons on the shoulders of lawyers and judges who are 

licensed to practice law in the State of Minnesota. We do so by raising the lawyer 

registration fee-a fee each lawyer and judge pays annually to practice law in Minnesota. 

The Legislature authorized this increase during its 2009 legislative session. See Minn. 

Stat. 5 48 1.22 (2008). Importantly, we do not increase the fee pursuant to the 

Legislature's authorization, but do so under our exclusive and inherent power to regulate 

the legal profession and to ensure the fair administration of justice. 

Extraordinary circumstances have led to an under-resourced public-defense system 

that hinders the administration of justice, and these circumstances prompt us to act today 

within our inherent power. I believe that even though this approach is legal, it is the 



wrong approach and therefore should not be permitted to continue beyond the life of this 

particular order. As the dissent points out, our decision blurs the lines that separate the 

branches of government by placing a general revenue obligation on a discrete part of 

society. 

The Scope of the Problem 

The United States Constitution, Mnnesota Constitution, and Minnesota law 

guarantee representation for an indigent person charged with a misdemeanor or more 

serious crime. See U.S. Const. amend. VI; Minn. Const. art. 1, 5 6; State v. Bowt, 278 

Minn. 388, 397, 154 N.W.2d 888, 894 (1967); Minn. Stat. 5 61 1.14 (2008). These 

mandates require that the State provide criminal representation to indigents. It is not only 

the lawyers of this State who have an obligation to ensure that these mandates are met.' 

It is everyone's responsibility, and the funds should come from the citizens of the State as 

a whole. By underfinding public defenders and leaving it up to our court to procure 

financial support from lawyers, the' Governor and Legislature have failed to meet one of 

their fundamental responsibilities. The crisis faced by public defenders and the resulting 

need to impose fees on a specific professional group are the result of an unfortunate 

Minnesota lawyers already do much to make sure that those without financial 
means get legal help. Many lawyers do pro bono work. According to a Minnesota State 
Bar Association report, lawyers in large law f m s  alone completed thousands of pro bono 
hours. Minnesota State Bar 'Association, Report on Pro Borzo Legal Service 4 (2007), 
available at http://www.projusticemn.org/library/attachrnent. 148259. Lawyers also 
provide financial support for legal service agencies, which represent indigent clients in 
civil matters, either by voluntary contributions or through the lawyer registration fee. 
Since 1997, $50 of each lawyer registration fee has gone to fund legal service agencies. 
Today, we also increase this amount by $25-from $50 to $75. 



impasse which affects how the citizens of Minnesota create and maintain a civilized 

society. 

In Minnesota, the public-defender systenl is the inechanisin that cairies out the 

aforementioned constitutional mandates. It is no sinall task. Public defenders must 

"represent, without charge, a defendant charged with a felony, a gross misdemeanor, or 

misdemeanor . . . [and] a ininor ten years of age or older in the juvenile court . . . . 7, 

Minn. Stat. 5 611.26, subd. 6 (2008). Public defenders also represent the indigent in 

appeals, post-conviction proceedings, sex offender community notification and review 

hearings, and supervised release and parole revocation proceedings. Public Defense 
L 

Board, 201 0-1 1 Biennial Budget 1 (2008), available at 

http :ll~v.leg.state.inn.us/docs/200 8/other/O 8 1000/public~defense.pdf. Public 

defenders have little or no control over whom they serve: if a judge determines that a 

defendant is indigent and therefore unable to hire a private attorney, a public defender 

must represent that defendant. See Mim. Stat. S, 61 1.26, subd. 6; Minn. R. Crim. P. 5.02. 

In its petition, the State of Minnesota Board of Public Defense estimates that over 

95 percent of all juveniles accused of acts of delinquency and 85 percent of those charged 

with a felony are represented by a public defender. Moreover, the petition explains that 

public defenders provide representation in over 170,000 cases per year, and a single 

defender handles an average of over 700 case units a year, alinost twice the American Bar 

Association's standard of 400 case units per year. See also Public Defense Board, 2010- 

11, supra, at 1, 8. 



High caseloads are the direct result of underfunding. The Legislature originally 

assigned to the Board of Public Defense $134 million from the State Genera1 Fund to 

operate during the fiscal years of 2008 and 2009. See Public Defense Board, 2010-11, 

supm, at 1. Even though the allotment was an increase over the previous biennial budget, 

the Board faced a $2.3 million deficit caused by several factors. See Associated Press, 

IMN to Lose 72 Public Defenders to Budget Cuts, Jun. 5, 2008, 

http://wcco.com/locaI/yublic.defenders.cut271382.html. Unanticipated - labor-cost 

increases, a lower than expected attrition rate, a greater than expected salary increase, 

rising health-insurance costs, and increases in retirement benefits all contributed to this 

deficit. As with caseloads, the Board has little control over many of these variable 

expenses; Health insurance for its employees, for example, is negotiated by the State; the 

Board is then required to pay the costs. Like many agencies that spend a majority of their 

funds on personnel, a significant increase in health-insurance costs is a heavy burden. 

The hnding situation worsened for public defenders in the spring of 2008. The 

Legislature cut $1.5 million from their budget to address the State's budget deficit. 

Associated Press, supra. As the Board of Public Defense explains in its petition, it faced 

a $3.8 million deficit after this reduction and was forced to cut 53 full-time equivalent 

positions-a greater than 12 percent decrease in its staff. See also Associated Press, 

supra. In an effort to adjust to these costs, the Board decided that it would not represent 

parents in CHIPS (Child in Need of Protection) or TPR (Termination of Parental Rights) 

matters. Elizabeth Stawicki, Public Defenders to Stop Representing Poor Parents in 

Cl~ild Protectiorz Cases, MPR News Q, July 3 ,  2008, 



http ://minnesota.publicradio. org/display/web/20O8/07/03/who~willqay/. The Board 

took this action even though a Minnesota Statute, passed by the Legislature and signed by 

the Governor, provides that a "parent, guardian or custodian has the right to effective 

assistance of counsel in connection with a proceeding in juvenile court." Minn. Stat. 

3 2606.163, subd. 3(a) (2008). There is disagreement regarding who is obligated to pay 

for representation when a parent is indigent, but the Board asserts public defenders are 

not statutorily required to represent indigent parents. See Stawicki, supra. As a non- 

mandated service that consumed many resources, parent representation became a low 

priority for the ~ o a r d . ~  See id. Accordingly, public defenders stopped representing 

indigent parents. 

During the 2009 legislative session, the Legislature reduced the public defense 

budget by another $2 million. Rather than cut another 35 attorneys, which would leave 

remaining attorneys with a caseload of over 800 case units per year, the Board of Public 

Defense has petitioned our court to increase the annual lawyer registration fee by $75. 

The Board anticipates that this fee increase will soften the blow of the most recent budget 

reduction but aclmowledges that it still may need to cut an additional 10 attorney 

positions. 

A failure to fully find public defenders has dire consequences. Cases are delayed, 

often to the point' where they might be dismissed; certain crimes may no longer be 

Public defenders went from representing 4,055 parents in 1995 to over 9,000 
parents in 2006. See Public Defense Board, 2008-09 Biennial Budget 18 (2007), 
available at http:~/www.mmb.sfate.mn.us/doclbudgetlbud-op/opO9/final-op-oz.y df. 
CHIPS and TPR cases often require the appointment of inore than one public defender, as 
each parent may require separate representation as well as the chiId. Id 



prosecuted, parents may be irrevocably separated from their children without the 

assistance of an attorney, or counties may decide not to litigate CHIPS cases because the 

pblic-defender system cannot afford to provide an attorney to parents in those cases. 

Recognizing the current crisis and that the public-defender system cannot afford to lose 

another 35 attorneys, our court has reluctantly authorized this fee increase. 

A recent newspaper article placed a human face on this issue. Nolan Rosenkrans, 

writing for the Winona Daily News said: 

Karin Sonneman is overwhelmed. 

The voice mailbox of Winona County's only full-time public defender was 
full Friday, clogged with messages from clients. Each day, it seems, she's 
assigned a new felony case to defend. 

Her client list hovers at 250, most of them felonies, and has become so 
overwhelming, she says it affects her ability to prepare proper defenses. 
"We have just about enough time to triage cases," she said. "I like to give 
every case the full measure of my time. It's just become crazy." 

Winona's public defenders say they are so understaffed and overworked 
they plan to ask judges to delay non-violent misdemeanor cases until 
Minnesota's Third Judicial District can find a way to lighten caseloads. 
The plan could give them more time to prepare defenses in serious cases 
and spend more face-time with clients, but it also leaves the smaller cases 
up in the air. 

"That's the kind of stuff that keeps me up at night," said Karen Duncan, 
chief public defender for Minnesota's Third Judicial District. "I recognize 
how important these are for people, but the truth is we aren't able to prepare 
for these cases." ' 

Nolan Rosenkrans, Public Defender's OfJe Overloaded, Winona Daily News, Oct. 18, 



Possible Solutions 

Public defenders do not expect that their problems will abate in the near future; 

they only expect the problems to get worse. State funding is not expected to ilicrease any 

time soon, and large budget deficits are expected to continue. Some people, both at the 

national and state level, are so bold as to welcoine this turn of events by clearly 

articulating their goal to shrink governinent down to a size so small that it can be 

drowned in a bathtub. The problem with this approach is that when you continuously put 

the government's head underwater, it is not the government that drowns-real people 

drown. Floodwaters breach levies and people drown. Bridges collapse and people 

drown. I have little tolerance for this anti-government rhetoric given the adverse 

consequences that result to people, especially the least advantaged ainong us, when this 

inyopic approach to governing actually gets translated into policy. I believe that 

government does have a proper, even an essential role to play in creating and preserving a 

civilized society. Meeting constitutional mandates is part of that role, 

Some people suggest that the problem we face can be solved by malting 

fundamental changes to the judicial/legal system. I agree that changes can be and need to 

be made, but the changes must be viable. One well-intentioned legislator states that "We 

need to be more judicious in the cases we prosecute" and suggests that aggressive 

prosecution of some animal abuse cases, minor drug crimes, and drunken driving 

violations clogs up the courts. Rosenkcrans, supra. This proposed solution is not without 

controversy and needs the cooperation of prosecutors to be successful. Others suggest 

that the Board of Public Defense must conduct an audit of how it performs its duties, so it 
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can become more efficient. This is also an approach that I support even though I know 

the results will not completely solve the extraordinary problems public defenders face. 

One conclusion is inevitable; the Governor and Legislature must pursue more basic 

solutions. 

More than 80 years ago the distinguished United States Supreme Court Justice 

Oliver Wendell Homes wrote, "Taxes are what we pay for civilized society , . . . >, 

Co~npaiiia Gerzeral a'e Tabacos de Filipinas v. Collector ofl~zter.nal Revenue, 275 US. 

87, 100 (1927) (Holmes, J., dissenting). I believe that most, if not all, of the citizens of 

Minnesota want to be part of a civilized society. In fact, I believe that we want to be a 

notch or two above the rest. But, how do we determine or measure what a civilized 

society is? One measure of a civilized society is how it treats its wealtest members. To 

understand how this concept plays out in the legal system, it is helpful to look to the 

words of the late United States Supreme Court Justice William J. Brennan, Jr., who said, 

But it has been well said that there is no better test of a society than how it 
treats those accused of transgressing against it. Indeed, if is because we 
recognize that incarceration strips a man of his dignity that we demand 
strict adherence to fair procedure and proof of guilt beyond a reasonable 
doubt before taking such a drastic step. 

William J. Brennan, Jr., Associate Justice of the United States Supreme Court, Address to 

the Text and Teaching Symposiuin at Georgetown University (October 12, 1985). 

I believe that when we Minnesotans recite the Pledge of Allegiance and say the 

words, "and justice for all" we mean thein. And as Justice Brennan's words indicate, 

justice includes a guarantee of fair procedures and proof of guilt beyond a reasonable 

doubt for anyone accused of a crime. In Gideon v, Wai~wrighl; the United States 



Supreme Court wisely recognized that "in our adversary system of criminal justice, any 

person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial 

unless counsel is provided for him." 372 U.S. 33 5,344 (1963). 

Those who know me well h o w  that I am no fan of big government-never have 

been and it is unlikely I ever will be. But those who know me well also know that I 

understand that a government properly supported by the resources of its people has an 

essential role in guaranteeing that we live in a civilized society, Support for essential 

legal services is a mandate of both of the constitutions under which we live. Our 

constitutions do not assign to lawyers the obligation to fulfill the mandates contained 

therein, Rather, they provide that these mandates are an obligation to be borne by the 

whole of society-in this case by all of the citizens of Minnesota. 

In conclusion, I must acknowledge that I am sympathetic with many of the 

constitutional issues raised by the dissent and am very concerned about the nature of the 

action we take today. I am concerned that our action tends to blur the distinctions 

between the three branches of government. Despite my concerns, I agree with the 

majority that under our inherent powers we do have authority to impose a fee increase on 

lawyers to support public defenders. But the fact that we have this authority does not 

mean it is the right thing to do. 

Another reason I vote for the fee increase at this time is' that I am acutely aware of 
the daunting challenge the Governor and Legislature face in balancing the budget. These 
are tough economic times and many Minnesotans are in severe financial straits as a result 
of the current economic downturn. I in no way intend to minimize the challenges the 
Governor and Legislature face; rather, I urge them to do the right thing for all citizens 
and consider all available options as they face this challenge. 



That said, I must say that one key reason I vote for the increase is that it is only 

temporary-for two years. Rere I am inclined to paraphrase the words of Chief Joseph of 

the Nez Perce by saying, I will vote to grant such a fee increase no Inore forever. But I 

refrain from malting such an unequivocal statement because I, like most lawyers, l n o ~ v  

that a person speaking about the future is generally ill-advised in making a statement or 

pledge that contains an absolute. Nevertheless, it is unliltely that in the future I will 

support this method of funding the constitutional mandate to adequately fund the public- 

defender system. It is my hope that at the end of this two-year period, the Govenlor and 

Legislature will thoughtfully reexamine their respective positions, consider what it means 

to live in a civilized society and reflect upon the meaning behind the words "and justice 

for all" in the Pledge of Allegiance. If they do such a reexamination, I hope they will, 

with the support of the people of Minnesota, provide adequate funding for Minnesota's 

public defenders. 



D I S S E N T  

PAGE, Justice. 

I respectfully dissent. 

First, a "fee" irnposed solely to raise revenue to fund an obligation of the state is a 

tax, plain and simple. See, e.g., Marigold Foods, I~zc. v. Redden, 809 F. Supp. 7 14, 7 19 

(D. Minn. 1992) ("Premiums imposed primarily for revenue-raising purposes are 

considered taxes."). The Minnesota Supreme Court has no authority, inherent or 

otherwise, to levy taxes. Reed v. Bjornsorz, 191 Minn. 254, 257-58, 253 N.W. 102, 104 

(Minn. 1934) ('Power of taxation reposes in the Legislature except as limited by state or 

national Constitution."); see also Meriwetlzer v. Garrett, 102 U.S. 472, 501, 12 Otto 472 

(1880) ("The power of taxation is legislative, and cannot be exercised otherwise than 

under the authority of the legislature."). The court attempts to justify the purported "fee" 

increase here under our inherent authority to regulate the practice of law and compares it 

to the ilnposition of a fee to defray the costs of administering the attorney licensure 

system. Here, the $75 "fee" increase has no regulatory purpose; it is not intended to alter 

the behavior of those who are otherwise required to pay it. Its only purpose is to raise 

revenue in order to provide funding for the State Public Defender's Office. Nor does the 

"fee" increase in any way assist the court in regulating the practice of law, as the attorney 

licensure system does, beyond providing justification for suspending the license of any 

lawyer who fails to pay it. Therefore, we should label it the tax that it is. 



Because it is a tax, we may not impose it. By doing so, we violate Articles 111, VI, 

and X of the Minnesota Constitution. In the process, we have also enlarged the scope of 

what constitutes a regulatory fee to the point that it will be difficult, if not impossible, in 

any fUture case for the court to find that any assessment by a government agency 

constitutes a tax. Further, the fact that the Wisconsin Supreme Court authorized the 

Wisconsin State Bar to assess Wisconsin lawyers a "fee" for the support of civil legal 

services does not alter the fact that this "fee," used to fund the public defense system, is 

nothing inore than a tax on a discrete population of Minnesota citizens-lawyers. 

Second, even if we ignore its revenue-raising purpose and pretend that the increase 

serves some regulatory purpose sufficient to characterize it as a fee and not a tax, the 

court's decision to impose it is bad judicial policy. The Sixth Amendment to the United 

States Constitution and Article I, Section 6,  of the Minnesota Constitution give criininal 

defendants the right to counsel. As a result, the obligation to find the public defense 

system belongs to the State of Minnesota-the entire state, not just a limited group of its 

citizens. In raising lawyer registration fees to provide funds for the public defense 

system, the court cites our "inherent authority." The court surely has the inherent 

authority to irnpose fees to fund those entities, such as the Board of Law Examiners and 

the Lawyers Professional Responsibility Board, that assist the court in regulating the 

profession. But the court has no more "inherent authority" to require lawyers to fund the 



public defense system than it does to require lawyers to provide general funding for the 

judicial branch of state 

Third, the court has de facto acceded to the legislature's demand that the court 

impose the requested fee. The legislature has no authority to require the coui-t to do so, 

an issue that should have been settled by Sharood v. HatJield, 296 Minn, 416, 210 

N.W.2d 275 (1973). 

Fourth, by becoming part of the funding mechanism for the public defense system, 

the court has made itself part of a problem it may one day be called upon to address. On 

more than one occasion, a criminal defendant has come before us claiming that he 

received ineffective assistance of counsel because the state public defense system is 

chronically and severely underfunded. When a future criminal defendant challenges the 

quality of his representation by the public defender's office because the system is 

underfunded, the court will be faced with trying to justify its role in that funding. When 

that happens, there will be no way for us to resolve the conflict of interest and still 

maintain our status as a neutral arbiter, which is the foundation of our moral authority and 

the source of our public respect. 

1 Applying the court's reasoning, it would seem to be at least as appropriate for the 
court to increase lawyer registration "fees" to provide finding for judicial vacancies that 
have not been filled across the state as a result of the state's fiscal crisis or to rehire laid- 
off court staff to assist the public, including lawyers. Having judges to hear and decide 
cases and staffing to meet the needs of the public is at least as important to the 
administration of justice as funding for the pubIic defense system. 



To be clear, the state's public defense system is chronically and critically 

~nderfunded.~ The additional funds provided by the increase in lawyer registration fees 

will not change that fact. If the legislature will not adequately fund public defense, the 

judicial branch must do what it constitutionally can to alleviate the problem. If 

defendants cannot be promptly tried because no public defender is available, the courts 

can dismiss the charges. If defendants do not receive fair trials because their public 

defenders cannot hire experts or investigators or devote sufficient time to adequately 

prepare for trial, the courts can overturn the convictions. If defendants' appeals are 

delayed because no public defender is available to pursue the appeal, the courts can order 

the defendants released on bail until their appeals can be heard. But the judicial branch 

cannot exceed its constitutional authority, and that is what the court has done here. 

I therefore dissent. 

MEYER, 5 .  (dissenting). 

I join in the dissent of Justice Page. 

By its order, the court, no doubt, intends to alleviate this underfunding problem. 
Sadly, it will have the opposite effect. The increased "fee" does not come close to 
addressing the public defense system's chronic underfunding. And now that the 
executive and legislative branches of state govermnent can rely on the judicial branch to 
tax lawyers in order to find a portion of the public defense system's needs, the executive 
and legislative branches have even less incentive to provide adequate funding. 



D I S S E N T  

GILDEA, Justice (dissenting). 

I join in the dissent of Justice Page to the extent that he concludes that the court 

lacks the authority to grant the petition of the Board of Public Defense. The same 

analysis compels the conclusion that the court lacks the authority to grant the petition of , 

the Legal Services Planning Committee. I therefore dissent. 



January 27,2009 

To the 2009 Legislature: 

I respectfully submit for your consideration the Governor's FY 2010-1 1 budget proposals for the judicial branch 
agencies, including the Supreme Court, the Court of Appeals, the Trial Courts, the Legal Professions Boards, and 
the Board of Public Defense. The Governor respects the separation of powers and the desire of constitutional 
officers and officials in the judicial and legislative branches to independently present their budget requests directly 
to the legislature without specific recommendations for the Governor. However, since the Governor is required by 
law to submit a balanced budget to the legislature, it is necessary to identify funding for those offices as part of 
preparing a complete budget. 

The Governor's general recommendations for the judicial and legislative branches and other constitutional officers 
reflect his concern with the magnitude of the projected budget shortfall and the desire to protect core government 
functions. As with the executive branch, the Governor suggests that these offices and institutions individually 
redesign their operations to increase efficiencies while minimizing the disruption of public services as much as 
possible. 

For the Supreme Court, Court of Appeals, Trial Courts, and the Board of Public Defense, the Governor 
recommends a general 5% reduction in appropriations for the FY 2010-11 biennium. For the Trial Courts, the 
Governor also recommends $5.586 million for increased costs for mandated services. The Legal Profession 
Boards are fully funded by fees collected under court rules, so no further actions are required on their budgets. 
The Governor makes no other recommendation regarding specific initiatives put forward by these agencies. 

Sincerely, 
--- .--- 

Tom J. Hanson 
Commissioner 

400 Centennial Building * 658 Cedar Street r St. Paul, Minnesota 55155 
Voice: (651) 201-8000 * Fax: (651) 296-8685 e 'ITY: 1-800-627-3529 

An Equal Opportunity Employer 



Agency Purpose 
The Board of Public Defense is a judicial branch agency 
whose purpose is to provide quality criminal defense 
services to indigent defendants in the state of Minnesota 
through a cost-effective and efficient public defender 
system. Throughout its history the Board has established 
goals and principles to aid the agency to carry out its 
mission. Overall the Board is committed to five major 
goals: client centered representation, creative advocacy, 
continual training for all staff, recruitment and retention of 
excellent staff, and being a full partner in the justice system. 

The public defense system is the largest customer of the 
courts, and public defenders provide service in every courthouse in Minnesota, handling over 179,000 cases per 
year. 

Two Year State Budget: 
+ $1 34 million - General Fund 

Annual Caseloads 
+ 179,000 District Public Defense Cases 

Core Functions 
The Judicial District Public Defender Offices provide quality trial court criminal defense services to indigent clients 
charged with crimes in felony, gross misdemeanor, misdemeanor, and juvenile cases. The Appellate Office 
provides services to indigent clients who appeal their convictions; post conviction proceedings; individuals subject 
to supervised releaselparole revocations; and individuals subject to community notification hearings. 

Operations 
The ten Judicial District Public Defender Offices provide quality criminal defense services to indigent persons in 
felonies, gross misdemeanors, misdemeanors, juvenile delinquency, and children over ten years of age in 
Children In Need of Protective Services (CHIPS) cases. This is accomplished through a system that relies 
heavily on part-time attorneys (50%). During FY 2007 the districts provided service for 179,000 cases. This 
program also includes partial funding for four nonprofit public defense corporations. The corporations provide 
high quality, independent criminal, and juvenile defense services primarily to minority indigents, who otherwise 
would need public defense services. The four corporations are the Neighborhood Justice Corporation (St. Paul); 
Legal Rights Center (Minneapolis), Duluth Indian Legal, and the Regional Native Public Defense Corporation 
which serves the communities of Leech Lake and White Earth Reservations. 

The Appellate Office provides services to indigent clients in state prisons who appeal their criminal cases to the 
Minnesota Court of Appeals and Supreme Court; or who pursue post conviction proceedings in the District Courts 
throughout the state; defendants in supervised releaselparole revocation proceedings, and individuals subject to 
community notification. 

Budget 
During FY 2008-2009 the agency budget totals $134 million. The entire agency is funded through the General 
Fund. 

State of Minnesota Board of Public Defense 
331 Second Avenue South, Suite 900 

Minneapolis, Minnesota 55401 

Public Defender 
bdef.state.mn.us 

ax: (612) 349-2568 
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PUBLIC DEFENSE BOARD Agency Overview 

Expenditures by Fund 
Carrv Forward 

Dollars in Thousands 

~iscellaneous Special Revenue 47 0 
Direct Appropriations 

General 66,061 68,315 
Statutory Appropriations 

General 600 565 
Gift 167 221 

Total 66,875 69,101 

Current 
FY2008 I FY2009 

Direct Appropriations by Fund 
General 

Current Appropriation 66,348 68,028 
Recommended 66,348 68,028 

Change 0 
% Biennial Change from 2008-09 

Expenditures bv Cateqonf 
Total Compensation 47,884 45,305 
Other Operating Expenses 5,890 10,353 
Local Assistance 13,101 13,443 
Total 66,875 69,101 

Governor Recomm. i Biennium 
FY2010 I FY201I i 2010-11 

f 
1 
t I 

68,028 68,028 j 136,056 
64,627 64,627 : 129,254 
(3,401) (3,401) (6,802) . i -3.8% 

Expenditures by Program 
Appellate Office 
Administrative Services Office 
District Public Defense 60,708 62,403 1 58,934 58,934 j 117,868 
Total 66,875 69,101 1 65,257 65,257 i 130,514 

Full-Time Equivalents (FTE) 640.1 527.5 1 501.5 487.3 1 
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PUBLIC DEFENSE BOARD Change Summary 

Dollars in Thousands 
I Governor's Recomm. Biennium 

Change Items I 

Operating and Grants Reduction 0 (3,401) (3,401) j (6,802) 
Total Governor's Recommendations 68,028 64,627 64,627 i 129,254 
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Recommendation 
The Governor recommends a 5% reduction in the agency's base budget, to be distributed proportionately 
between operating costs and grants. The Governor makes no specific recommendations on the agency's change 
request. 

Background 
The Governor respects the separation of powers and the desire of officials in the judicial and legislative branches 
and other constitutional officers to independently present their budget requests directly to the legislature without 
specific recommendations from the Governor. However, since the Governor is required by law to submit a 
balanced budget to the legislature, it is necessary to identify funding for those offices as part of preparing a 
complete and balanced budget. 

Fiscal Impact ($000~)  

The Governor's general recommendations for the judicial and legislative branches and other constitutional officers 
reflect his concern with the magnitude of the projected budget shortfall and the desire to protect core government 
functions. As with the executive branch, the Governor suggests that these offices and institutions individually 
redesign their operations to increase efficiencies while minimizing the disruption to public services as much as 
possible. 

General Fund 
Expenditures $(3,401) $(3,401) $(3,401) $(3,401) 
Revenues 0 0 0 0 

Other Fund 
Expenditures 0 0 0 0 
Revenues 0 0 0 0 

Net Fiscal Impact $(3,401) $(3,401) $(3,401) $(3,401) 

FY 2010 

Relationship to Base Budget 
This reduction represents 5% of the base funding for the FY 2010-1 1 biennium. 

FY 2013 FY 2011 

Statutory Change: Not Applicable 

FY 2012 
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Program Description 
The Appellate Office provides services to indigent clients in 
criminal appeals, post conviction proceedings in the District 
Courts, sex offender community notification and review 
hearings, and supervised releaselparole revocation 
proceedings. 

948 Appellate cases opened in FY 2007 
3,356 Parole revocation hearings FY 2007 

709 Sex offender notification hearings 

Population Served 
In recent years, there has been a major legislative effort to increase penalties for existing crimes. In addition, new 
statutory penalties have been enacted to deal with specific populations or issues. Increased penalties and 
stronger enforcement have resulted in a significant increase in the population of the state's prisons and jails. The 
Minnesota Department of Corrections (DOC) records indicate that as of 1-1-08 there were 9,270 inmates in the 
state's correctional facilities, a 22% increase in the last four years. This population is the client base for the 
Appellate Office. 

Parole revocations have increased more than 10% in one year, and 22% in the last three years. After years of 
double digit growth, the number of appellate files opened has returned to 2004 levels. 

In 1996, the legislature enacted the community notification law for sex offenders. The law requires a review 
process for classifying sex offenders. Indigent offenders have the right to representation by the Appellate Office. 
Caseloads in this area grew 80% between FY 2004 and FY 2008. During the same time, appeals of these 
decisions increased by 78%. 

Services Provided 
The Appellate Office provides services to indigent prisoners who appeal. their criminal cases to the Minnesota 
Court of Appeals and Supreme Court; or who pursue post conviction proceedings in the District Courts throughout 
the state; to defendants in supervised releaselparole revocation proceedings and to individuals subject to 
community notification. 

Historical Perspective 
There is a constitutional right to counsel at public expense for indigent prisoners' appeals and parole revocation 
hearings. As sentence lengths increase, prisoners have more motivation to go through the appellate process, 
which takes about a year. They also have longer periods of supervised release, leading to more parole revocation 
hearings. 

Faced with a $3.8 million deficit for 200812009, the Board adopted a budget plan that included a reduction of three 
F I E  attorneys from the Appellate Office. 

This will mean that in fiscal year 2009, as many as 42 appeals in tried cases will not be assigned to a lawyer but 
will be placed on a waiting list. This is roughly 11% of these cases. The average time that appellate court(s) will 
have to wait until counsel is assigned will be approximately six months. 

Delays will also occur in the post-conviction unit. This group handles all appeals in cases that were not tried 
(guilty plea withdrawal, sentencing, conditional release), all the parolelsupervised release hearings in the state, 
and all the community notification cases for sex offenders. 

Finally, in the past the office has staffed ECRC (End of Confinement Review Committee) hearings on behalf of 
sexual offenders facing placement on the community notification scale as a level 2 or 3. Due to reduced staffing, 
the office has shifted remaining resources from appearing at the ECRC level to providing statutorily-required 
representation of individuals who seek review of an ECRC decision if the individual wishes to challenge being 
ranked as a level 2 or 3 sex offender. 

State of Minnesota Page 7 
Background 

201 0-1 1 Biennial Budget 
1/27/2009 



Board of Public Defense Appellate Office Cases FY 2004 & 2008 

I B F Y  2004 HFY 20081 

Appeals E.C.R.C E.C.R.A. Parole Revocaton 

Key Program Goals 
Overall the Board is committed to five major goals: client centered representation, creative advocacy, continual 
training for all staff, recruitment and retention of excellent staff, and partnership in the justice system. For the 
Appellate Office, this includes: 

4 Providing excellent representation to clients in criminal appeals, post conviction proceedings in the District 
Courts, sex offender community notification and review hearings, and supervised releaselparole revocation 
proceedings, and; 

4 Meeting court imposed deadlines for filing of appeals and other case matters. 

Key Program Measures 
4 Community notification hearings are estimated to increase 80% from FY 2004 to CY 2008. 
4 Parole revocation hearings increased 22% from FY 2005 to FY 2007. 

Program Funding 
The Appellate Office has attempted to keep up with the ever-increasing caseload within its limited resources. The 
office has a budget of approximately $4.6 million, $300,000 of which is used to pay for the cost of trial transcripts. 
The increasing caseloads continue to make it difficult for the office to provide constitutionally mandated services, 
and to meet court-imposed deadlines for appellate matters. 

Contact 
Kevin Kajer 
Phone: (61 2) 349-2565 
E-mail: kevin.kajer@state.mn.us 
Web site: www.pubdef.state.mn,us 
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PUBLIC DEFENSE BOARD 
Program: APPELLATE OFFICE Program Summary 

Dollars in Thousands 
Current 

FY2008 I FY2009 
Direct Appropriations by Fund 
General 

Current Appropriation 4,352 4,603 
Subtotal - Forecast Base 4,352 4,603 

Governor's Recommendations 
Operating and Grants Reduction 0 

Total 4,352 4,603 

Governor Recomm. I Biennium 
FY2010 I FY2011 2010-11 

I 

4,603 4,603 9,206 
4,603 4,603 : 9,206 

: 
I , 

(230) (230) ! (460) 
4,373 4,373 1 8,746 

Expenditures bv Fund 
Direct Appropriations 

General 4,528 4,627 
Total 4,528 4,627 

9 4 

4 I 

4,373 4,373 ! 8,746 
4,373 4,373 j 8,746 

Expenditures by Category 
Total Compensation 3,581 3,420 
Other Operating Expenses 947 1,207 
Total 4,528 4,627 

Full-Time Equivalents (FTE) 44.0 38.0 1 36.8 36.8 i 

1 
I 

3,044 2,976 i 6,020 
1,329 1,397 : 2,726 
4,373 4,373 8,746 

Expenditures by Activity 
State Public Defender 4,528 4,627 
Total 4,528 4,627 

State of Minnesota 

1 

4,373 4,373 ! 8,746 
4,373 4,373 I 8,746 
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Program Description 
The Board's Administrative Services Office under the 
direction of the State Public Defender and Chief 
Administrator provides policy implementation for the 
agency's programs, and overall management of its 
activities. 

Population Served 
The Administrative Services Office provides staff support to 
all public defender units. 

Services Provided 
The Administrative Services Office provides staff support to 
all public defender units, and implements the Board's 
policies. In addition, it is responsible for management of the agency systems related to caseloads, budget, 
personnel, and information systems. It accomplishes this with a small administrative staff. The Administrative 
Services Office operates on 3% of the agency's budget. 

4 Budget, information systems, policy an 
human resources work for 500+ stat 
employees and 200 county employees. 

4 Sets standards and policies for provision 
public defense services statewide. 

4 lnformation system support for 29 region 
offices around the state. 

4 Budget support for 10 district 
appellate office and four public 

The Board has developed and implemented policies covering personnel, compensation, budgeting, training, 
conflict cases, and management information systems. Caseload standards have also been adopted. The Board 
has also completed work on a strategic plan, a training plan, an information systems plan, and revision of 
personnel and office policies and is going about the task of implementing these plans. The Board is also 
implementing a change in the status of personnel in the Second and Fourth Judicial District Public Defender 
Offices. All new hires in these Judicial Districts as of January 1, 1999, are state employees. 

The lnformation Systems (IS) Office designs, implements, and maintains systems in 12 main offices and 16 
satellite offices. They are currently accomplishing this with six staff people. Significant time and effort is dedicated 
to maintaining and enhancing existing systems. Currently, most of the IS team's time is spent replacing the 
Board's time and case management system which is 12 years old and runs on software no longer supported by 
the developer. This updated system will also integrate with the Minnesota Court lnformation System (MNCIS). 

Key Program Goals 
Throughout its history the Board has established goals and principles to aid the agency in carrying out its mission. 
Overall the Board is committed to five major goals: client centered representation, creative advocacy, continual 
training for all staff, recruitment and retention of excellent staff, and being a full partner in the justice system. 

The Board's Administrative Services Office provides the district public defenders and appellate defenders with the 
resources they need to provide high quality legal assistance to indigent Minnesotans. 

Key Measures 
4 12 main offices and 16 regional offices supported by six lnformation Technology (IT) staff. 
4 A staff of 12 and 3% of the budget supports the public defender system. 

Program Funding 
The Board is accomplishing its mission and supporting district and appellate public defender programs with a 
minimal staff. Currently, 3% of the agency's budget is expended on central administration and information 
systems. 

Contact 
Kevin Kajer 
Phone: (612) 349-2565 
E-mail: kevin.kajer@.state.mn.us 
Website: http:llwww.pubdef.state.mn.us 
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PUBLIC DEFENSE BOARD 
Program: ADMINISTRATIVE SERVICES OFFICE Program Summary 

Dollars in Thousands 
Current Governor Recomm. : Biennium 

FY2008 I FY2009 FY2010 I FY201I 1 2010-11 

I Direct Appropriations bv Fund 
General , 

Current Appropriation 2,142 2,052 
Subtotal - Forecast Base 2,142 2,052 

2,052 2,052 4,104 
2,052 2,052 : 4,104 

Governor's Recommendations 
Operating and Grants Reduction 0 

Total 2,142 2,052 

Expenditures bv Categow 
Total Compensation 

I 

I 

t 
(1 02) (102) 1 (204) 
1,950 1,950 % 3,900 

Expenditures bv Fund 
Direct Appropriations 

General 1,639 2,071 
Total 1,639 2,071 

Other operating Expenses 391 746 1 734 731 1 1,465 
Total 1,639 2,071 1 1,950 1,950 j 3,900 

I f 

I 

: 
1,950 1,950 : 3,900 
1,950 1,950 3,900 

Full-Time Equivalents (FTE) 12.0 12.0 1 11.4 11.4 i 

Expenditures bv Activity 
Public Defense Board 1,639 2,071 
Total 1,639 2,071 

State of Minnesota 

i 

1,950 1,950 j 3,900 
1,950 1,950 j 3,900 
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Program Description 
The ten Judicial District Public Defender Offices provide 
quality criminal defense services to indigent persons in 
felony, gross misdemeanor, misdemeanor, juvenile 
delinquency, and Children in Need of Protective Services 
(CHIPS) cases. Under Minnesota law, all individuals 
accused of a felony, gross misdemeanor, misdemeanor or 
juvenile crime are entitled to be represented by an attorney. 
If an individual who is accused in one of the above 
proceedings cannot afford the services of a private 
attorney, the court will appoint a public defender to 
represent that individual. This is accomplished through a system that relies on a mix of full-time and part-time 
attorneys (50 %), as well as support staff. During fiscal year 2007, the districts provided service in 179,000 cases. 

6 179,000 cases opened in 2007 
+ Largest user of the court system 
6 Caseloads nearly double American Bar 

Association Standards. 
+ 40,000 uncompensated part-time publi 

defender hours 

Population Served 
Trial level public defense serves the attorney needs of indigent Minnesotans. 

Services Provided 
The public defender system provides trial level representation in criminal defense cases. This includes 
investigation, expert witnesses, and support services. This program also includes part of the cost of four nonprofit 
public defense corporations. The corporations provide high quality, independent criminal and juvenile defense 
services primarily to minority indigent defendants, who otherwise would need public defense services. 

Historical Perspective 
Over the last several years increased enforcement of complicated felony cases, the implementation of the 
Children's Justice Initiative statutory changes, and changes in court proceedings have all combined to push the 
public defender system in an unsustainable direction. Without action by the Board to reduce non-mandatory 
services, caseloads would have exceeded 810 case units per FTE defender. (A case unit is approximately equal 
to a misdemeanor). This is more than double the A.B.A. and Board standards. Annually over the last several 
years part-time defenders have provided approximately 40,000 uncompensated hours in order to handle the 
increased number and complexity of cases and to keep the court system operating. 

The 2007 Public Safety Finance Bill mandated that most of the new funding provided to the Board be allocated to 
the hiring of new staff. The Board in an attempt to comply with this language began hiring in the Judicial Districts 
with the highest caseloads. With this funding tied to new positions, in order to fund the projected deficit the Board 
was facing at the beginning of 200812009 and the increased personnel costs for 200812009, savings would need 
to be generated through attrition and salary savings. Higher than expected salary settlements and lower than 
expected savings from salary savings and attrition contributed to a $3.8 million deficit for 200812009. 

In order to address the deficit, the Board adopted a budget for fiscal year 2009 that included an estimated 
reduction of fifty (50) FTE attorney positions on the district level. This is approximately 100,000 hours of attorney 
time. The reduction in positions was achieved through attrition, a series of voluntary separation policies, and 
finally layoffs. 

Faced with these challenges, the Board implemented a service plan based on a set of principles which it adopted 
in 2003 and service delivery priorities it adopted in 2005. On the trial level these service principles include: 
+ Prioritize service to clients in custody; 
+ Evaluate the staffing of specialty courts; and 
4 Eliminate representation in non- mandatory cases. 

The Board's service delivery priorities include: 
4 Constitutionally mandated criminal defense services for in-custody clients; 
+ Statutorily mandated criminal defense services for in-custody clients; 

Constitutionally mandated criminal defense services for out-of-custody clients; 
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4 Statutorily mandated criminal defense services for out-of-custody clients; 
4 Other statutorily mandated services; and 
4 Other services as approved by the Board of Public Defense. 

Following these principles and priorities, the Board voted to eliminate non-mandated services, namely 
representation of parents in child protection cases (CHIPS), and appearances at post-adjudication drug courts. 

The representation of parents in child protection cases is not a mandated service for public defenders, although 
this service has been provided in the past. Representation of parents is statutorily a county function (M.S. 
260C.331 Subdivision 3(d)). Public defenders continue to represent children over ten years of age in these 
proceedings. (M.S. 61 1.14). 

There are 33 drug courts operating around the state. Drug courts include initial intensive treatment services with 
ongoing monitoring and continuing care for a year or more. This results in extensive time commitments for all 
those involved in drug court including public defenders. Participant contacts with the public defenders are frequent 
and on-going and occur at each status hearing. The establishment of drug court and the requirements of the court 
dictate that staff be assigned specifically to that court. This places a burden on the public defender system since a 
defender is taken out of the regular court, thereby reducing the "economy of scale" in the regular court and putting 
an extra burden on the remaining defenders. 

Except for probation revocation, appeal, and release (parole) revocation cases, the constitutional right to counsel 
ends when the sentencing hearing ends. Thus "post-adjudication" services in the trial courts, with the exceptions 
noted are not mandated services. Clients in these "post-adjudication" courts are in the same status as clients who 
have been convicted and sentenced to probaJion: they have a right to counsel if they are accused of a violation, 
but not the constant attention of counsel while probation is going smoothly. 

Even with the elimination of non-mandated cases the average caseload is expected to increase to approximately 
760 case units per FTE attorney. This again assumes no increase in the overall caseload. 

STATE OF MINNESOTA BOARD OF PUBLIC DEFENSE 
CASE UNITS PER F.T.E. ATTORNEY w CY 2007 CASELOADS 

w Non-Mandated Services wlo Non-Mandated Services W.C.L.S/A.B.A. Standard 
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Over the past ten years, 26 new judgeships have been created. With each of these judgeships comes another 
calendar (court room) where public defenders must appear. These new judgeships were created without a 
corresponding increase in public defender staff. 

The board is the largest user of the state court system. Caseload increases, changes in court procedures, 
calendaring of cases, statutory changes, and changes in prosecution directly impact the board's ability to provide 
quality legal services to its clients. The efficiency and integrity of the judicial system are dependent on the public 
defender system's ability to provide quality legal services. If it cannot provide these services, court cases are 
continued, jails sit filled, and appeals and complaints rise. In short, the criminal justice system stops. 

The public defender system does not and cannot control its client intake or workload. These important variables 
are controlled by external circumstances, such as: local government decisions that increase police and 
prosecution, new constitutional mandates, Supreme Court Rules, sentencing guideline changes, statutory 
changes, and judicial calendaring changes. Among the new challenges are the increased emphasis on 
prosecution of sex offenders, methamphetamine, and child protection cases. 

Key Program Goals 
Throughout its history the Board has established goals and principles to aid the agency to carry out its mission. 
Overall the Board is committed to five major goals: 

+ Client centered representation 
+ Creative advocacy 
+ Continual training for all staff 
+ Recruitment and retention of excellent staff 
+ Full partner in the justice system 

Key Measures 
+ 179,000 cases were opened in FY 2007. 
+ Countless resources are lost as judges, court staff, prosecutors, victims and witnesses wait due to a lack of 

public defenders. 
+ 33 drug courts are operating statewide. 
+ District public defenders carry caseloads that average nearly twice the recommended standards. 
+ Prosecutors outnumber defenders by more than 2 to I statewide. 
+ Part time public defenders provided in excess of 40,000 uncompensated hours in FY 2007. 

Program Funding 
The current appropriation for this program is approximately $55 million annually. Increased personnel costs as 
well as costs related to insurance and retirement have strained district budgets. A lack of public defenders and 
increased caseloads and time demands mean that the court system often has to sit idle and wait for public 
defenders to become available. The result is a weakened court and a criminal justice system which experiences 
major delays and often must stop the processing of defendants. 

Contact 
Kevin Kajer 
Phone: (612)-349-2565 
Email: kevin.kajer@state.mn.us 
Website: www.pubdef.state.mn.us 
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PUBLIC DEFENSE BOARD 
Program: DISTRICT PUBLIC DEFENSE 

Current 
FY2008 I FY2009 

Direct Appropriations b y  Fund 
General 

Current Appropriation 59,854 61,373 
Subtotal - Forecast Base 59,854 61,373 

Program Summary 

lllars in Thousands 
Governor Recomm. I Biennium 

Expenditures b y  Fund 
Carry Forward 

Miscellaneous Special Revenue 47 0 
Direct Appropriations 

General 59,894 61,617 
Statutory Appropriations 

General 600 565 
Gift 167 22 1 

Total 60,708 62,403 

Governor's Recommendations 
Operating and Grants Reduction 0 

Total 59,854 61,373 

Expenditures b y  Catenorv 
Total Compensation 43,055 40,560 
Other Operating Expenses 4,552 8,400 
Local Assistance 13,101 13,443 
Total 60,708 62,403 

I 1 

: 
(3,069) (3,069) 1 (6,138) 
58,304 58,304 1 116,608 

Expenditures b y  Activit~ 
District Public Defense 60,708 62,403 
Total 60,708 62,403 

Full-Time Equivalents (FTE) 584.1 477.5 1 453.3 439.1 
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PUBLIC DEFENSE BOARD Agency Revenue Summary 

Dollars in Thousands 
I Actual I Budaeted 1 Governor's Recomm. I Biennium 

Non Dedicated Revenue: 
Total Non-Dedicated Receipts 

Dedicated Receipts: 
Grants: 

Gift 
Other Revenues: 

Gift 
Total Dedicated Receipts 

State of Minnesota 

FY2008 

0 

Agency Total Revenue 
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FY2010 

0 

178 

2 
180 

FY2011 

0 

356 
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Memo 
To: Governor Pawlenty, Commissioner Tom Hanson 

Cc: Jim King, Executive Budget Officer 

From: Kevin Kajer, Chief Administrator 

Date: 101612008 

Re: 201 0-201 1 Assessment 

Background and Mission 

In 1961 Clarence Earl Gideon (an innocent man) was charged in a Florida state court with a felony for 
breaking and entering. He lacked funds and was unable to hire a lawyer to prepare his defense. When 
he requested the court to appoint an attorney for him, the court refused, stating that it was only 
obligated to appoint counsel to indigent defendants in capital cases. Gideon defended himself in the 
trial; he was convicted by a jury and the court sentenced him to five years in a state prison. 

In a unanimous opinion, the United States Supreme Court held that Gideon had a right to be 
represented by a court-appointed attorney. In this case the Court found that the Sixth Amendment's 
guarantee of counsel was a fundamental right, essential to a fair trial. Justice Black called it an "obvious 
truth" that a fair trial for a poor defendant could not be guaranteed without the assistance of counsel. 
Those familiar with the American system of justice, commented Black, recognized that "lawyers in 
criminal courts are necessities, not luxuries." 

The mission of the Board of Public Defense is to provide quality criminal defense services to indigent 
defendants in the state of Minnesota through a cost-effective and efficient public defender system. 
Throughout its history the Board has established goals and principles to aid the agency to carry out its 
mission. Overall the Board is committed to five major goals, client centered representation, creative 
advocacy, continual training for all staff, recruitment and retention of excellent staff, and full partnership in the 
justice system. 

The public defense system is the largest customer of the courts. Public defenders provide service in 
every courthouse in Minnesota, handling over 179,000 cases per year. It is estimated that public 
defenders provide service in 85-90% of the serious criminal cases in the state, and over 90% of the 
juvenile delinquency cases. 
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The Board does not and cannot control its caseload. The Board must provide the services specified in 
statute. In addition, the Minnesota State Supreme Court (Dzubiak v Mott) has recognized that a public 
defender "may not reject a client, but is obligated to represent whoever is assigned to her or him.. ." At the 
same time public defenders are held to the same ethical standards as private attorneys in regard to the 
handling of cases, as they should be. 

Strategies 

The Board has been committed to a cost effective model of representation, namely a combination of full time 
and part-time defenders. As opposed to paying by the hour or case, the Board's model is not only cost 
effective but costs tend to be more stable. The use of part-time defenders provides more flexibility especially 
where there are conflicts in representation. This has also allowed the Board to limit the number of full-time 
offices because the part-time defenders cover much of their own overhead. 

Over the last several years the Board has implemented an extensive training program for attorneys and 
support staff. Attorneys are provided with a full range of Continuing Legal Education Credits. A trial school 
has been developed at one-half the cost of sending employees to a school outside of the agency. Support 
staff training has included certification of investigators as well as a paralegal institute and sentencing 
advocacy programs. All of these have been done within the budget and with mostly internal resources. 

The Board is committed to keeping administrative costs in check. Approximately 97% of the Board's budget 
is direct service to clients. 

Where funding has allowed the Board has added support staff to provide services in lieu of attorney time. 
The Board has adopted technology to improve efficiency. It has completed an on line brief bank system 
where attorneys can share legal research. It is currently retooling its time and case management system to 
capture data that is already being entered in MNClS (Minnesota Court Information System). This will 
eliminate redundant entry of data and save attorney time. 

Programs and Priorities 

A "perfect storm" of an ongoing deficit, higher than expected personnel cost increases, lower than expected 
attrition and salary savings rates, and a legislatively imposed budget reduction presented the Board with a 
significant budget deficit for fiscal year 2009 and threatens to undermine the mission and goals of the Board. 

Managing attorney positions have been established but these attorneys have excessive caseloads which 
take away from supervision, training, and mentoring of younger lawyers. Specialized juvenile divisions have 
emerged but lack the resources to provide adequate service. Finally, there has been a chronic shortage of 
support staff positions. As of June of this year there were ten (1 0) lawyers for every investigator, and 
eighteen (18) attorneys for every paralegal and sentencing advocate. This is more than double the 
standards recommended by the American Bar Association. 

Faced with a reduction in its attorney staff, caseloads in excess of double ABA standards, and 44,000 
uncompensated part-time public defender hours, the Board implemented a service plan based on the 
principles which it adopted in 2003 and service delivery priorities it adopted in 2005. Following these 
principles and priorities, the Board voted to eliminate non-mandated services. However, even with the 
elimination of non-mandated cases the average public defender caseload is expected to increase to more 
than 750 case units per F.T.E attorney, or approximately 180% of the caseload standards. This assumes 
no increase in the overall caseload and no return to providing non-mandated services. 

On the appellate level staff reductions have meant that as many as 1 1% of the appeals in tried cases will not 
be assigned to a lawyer. The average time that appellate court(s) will have to wait until counsel is assigned 
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will be approximately six months. By fiscal year 2010 the wait could reach one year. All of this assumes that 
case growth remains flat. 

In the post conviction unit (appeals in cases that were not tried (guilty plea withdrawal, sentencing, 
conditional release, parole revocation) delays will also occur. At some point, the delay in appellate services 
could eventually lead to the courts ordering the release of prisoners who have been on the waiting list too 
long. In addition, it would also seriously affect the ability of the unit to meet its statewide obligations in parole 
revocation cases where there is a constitutional right to counsel because it would not be possible to cover all 
hearings scheduled by the Department of Corrections. 

Finally, staff reductions will also reduce the unit's ability to provide statutorily required representation in 
community notification cases. 

In order to meet the priorities or goals of the Board within the base budget further service changes may be 
necessary. The top priority would be to provide service to persons in custody, accused of felonies. Cases 
involving misdemeanors, less serious felonies and out of custody cases would be greatly delayed. The 
speedy trial rights and the courts' timelines for timely case processing would not be met. All of this would 
adversely impact victims, other justice agencies and the general public. 

Trends and Outside Influences 

The public defender system does not and cannot control its client intake or workload. These important 
variables are controlled by external circumstances, such as: local government decisions that increase 
police and prosecution, new constitutional mandates, Supreme Court Rules, sentencing guideline 
changes, statutory changes, and judicial calendaring changes. 

No one is arguing the merits of these decisions, but they do come with a cost. 

Over the past ten years, twenty-six (26) new judgeships have been created. With each of these judgeships 
comes another calendar (court room) where public defenders must appear. 

Counties and cities have increased staffing of prosecutors and police. A recent survey by District Chief 
Public Defenders indicates that there are twice as many prosecutors across the state as there are public 
defenders. 

There are thirty-three (33) drug courts operating around the state. In addition there are mental health courts, 
DWI courts, and domestic abuse courts. Drug courts include initial intensive treatment services with ongoing 
monitoring and continuing care for a year or more. This results in extensive time commitments for all those 
involved in drug court including public defenders. These courts are beneficial to society, but also very labor 
intensive. 

Since 2000 the Supreme Court has implemented the Children's' Justice Initiative (CJI). The "CJI," 
emphasizes the urgency of responding to child welfare cases much more quickly, and with much better 
standards of practice. It includes a best practices guide for child protection (CHIPS) cases. The challenge 
for the Board has been to find the resources to provide the services that the CJI requires. 

Over the last several years several changes have been made in the criminal justice system. While many of 
these have changes have resulted in efficiencies and savings to parts of the judicial system, some have 
increased the costs for other judicial system partners. The elimination of mandatory transcripts by the 
Supreme Court saved the court over $1 million. However, this change added costs to the public defender 
system. What was a matter of pulling a transcript out of the court file is now a request for a transcript that 
must be produced by a court reporter and paid for. 
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The establishment of regional jails has decreased costs and travel times for local units of government. 
However, it has increased the time commitments and travel costs of the public defender system when 
attorneys and staff must travel greater distances to meet with clients. 

In the area of technology the use of interactive television (In/) and electronic discovery are two areas which 
while providing some efficiencies have the potential to shift costs to the public defender system. 

With respect to the use of In/, Supreme Court Rules mandate that the prosecutor can not be alone in the 
courtroom with the judge and the defense lawyer must be with the client. In these instances it may be 
necessary to have a public defender in the courtroom with the prosecutor and the judge, at the same time 
that there is a public defender in the jail (regional jail?). This also may create logistical problems, for 
example, if the same lawyer has 3 clients "in person" in the courtroom and 3 more "ITV clients being 
broadcast from the jail. 

In the area of e-discovery there are hundreds of jurisdictions which all make their own decisions on software. 
In some instances the discovery includes material from proprietary systems that are outside of government 
control the codes to which the Board does not have access to. The transmittal of photos and videotapes via 
e-mail has the potential to shut down the e-mail system. Finally, approximately one-half of public defenders 
are part-time. The Board does not provide support to or regulate the equipment or internet connections of 
these defenders. In some parts of the state there is a lack of high speed internet connection. In many 
instances the volume of the discovery material would overwhelm a part-time defender's ability to receive the 
data as well as manage it. While the Board is trying to adapt to electronic discovery. To date this has proved 
difficult due to a shortage of technology resources as well as the issues mentioned above. 

Conclusion 

Even with the changes mentioned above, it must be noted that they cannot replace the 6" Amendment 
guarantee of the right to counsel. 

Without an adequate number of public defenders the court system must slow down the processing of cases, 
which creates larger and larger court calendars; this means more time in court for lawyers, judges, court 
personnel and others, much of which can be idle time waiting for the case to be called. The result of this is 
an increase in the cost of processing cases, for the state and the counties. In addition, due to the fact that 
court calendars are overcrowded and time consuming, the court time available for the resolution, by trial or 
hearing of civil cases may be delayed at a substantial cost to everyone involved. 

Often public defenders are scheduled in two different court rooms (many times in two different counties) at 
the same time. This brings the court system to a halt. In these instances victims, witnesses, law enforcement 
and court personnel sit idle waiting for public defenders. In some instances public defenders have been 
threatened with contempt for not appearing in a court room even when they are scheduled and appearing in 
another court room or county. 

In most parts of the state there are not enough public defenders to represent clients at first appearance. This 
includes making bail arguments. The lack of public defenders increases the costs of incarceration of 
individuals in the already overcrowded county jails. As of May 2008, county jails were at 105% of capacity. 
These costs include but are not limited to jail staff and facility expense but also medical and dental expense 
as well. 

Without additional funding the agency will not be able to meet its mission and goals during in the 2010-201 1 
biennium. In 2003, faced with a significant budget reduction the Board of Public Defense approved a set of 
budget and service principles to guide any future budget decisions. On the trial level these budget 
principles included: 
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1. Minimize negative impacts on clients 
2. Maintain a statewide public defender system 
3. Minimize impact on staff and infrastructure 
4. Place a priority on services mandated by statute or constitution 

The service principles include: 

1. Prioritize service to clients in custody, 
2. Evaluate the staffing of specialty courts 
3. Eliminate representation in non- mandatory cases 

Again facing a major budget deficit in FY 2005, the Board developed a service delivery plan based on the 
2003 case priorities. The Board's service delivery priorities include: 

Constitutionally mandated criminal defense services for in-custody clients 
Statutorily mandated criminal defense services for in-custody clients 
Constitutionally mandated criminal defense services for out-of-custody clients 
Statutorily mandated criminal defense services for out-of-custody clients 
Other statutorily mandated services 
Other services as approved by the Board of Public Defense 

The Board's service priorities also include a provision that attorneys will be provided with a reasonable 
balance of "in-court" and "out-of-court" hours. The Board is cognizant of the needs of the defenders, both full 
and part time. Out-of-court time is critical to prepare their clients' cases, time to meet and consult with their 
clients, and in the case of part-time defenders, time to be diligent in the representation of not only their public 
defender clients but equally so, their private clients. This will result in further limiting public defender 
availability for in-court hours, and may result in additional prioritization of cases. (In custody) If this occurs the 
court system will be further impacted and may come to a complete stop in some areas of the state. This will 
have ramifications not only for the courts, but county jails, law enforcement, prosecutors and the general 
public. 

In short, the Board continues to be committed to its mission; however its reduced staff has already slowed 
down the entire justice system and required both other justice agencies and the public to wait for our lawyers 
to provide their mandated services. 
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Request 
The Board of Public Defense requests $7.81 8 million in FY 2010 and $1 1.887 million in FY 201 1 in an attempt to 
put the public defender system on financially solid ground for the biennium. The request would fund: 53 positions 
lost during FY 2009 and associated support staff, projected cost increases for 20101201 1 that if not funded would 
serve to reduce staffing, and an adjustment in funding for the public defense corporations which serve thousands 
of clients that otherwise would be public defender clients. This assumes the Board will not be providing services in 
non-mandated cases. 

Fiscal Impact ($000~)  

Background 
The Board does not and cannot control its caseload. The Board must provide the services specified in statute. 
The Minnesota State Supreme Court in the case (Dzubiak v Mott) has recognized that a public defender "may not 
reject a client.. ." 

Faced with a "perfect storm" of an ongoing deficit, higher than expected personnel cost increases, lower than 
expected attrition and salary savings rates, and a budget reduction, the Board was forced to a budget for FY 2009 
that included a reduction of fifty-three (53) FTE attorney positions. This was approximately 12% of the attorney 
staff, and equates to 100,000 hours of attorney time. 

General Fund 
Expenditures $7,818 $1 1,887 $1 1,887 $1 1,887 
Revenues 0 0 0 0 

Other Fund 
Expenditures 
Revenues 0 0 0 0 

Net Fiscal Impact $7,818 $1 1,887 $1 1,887 $1 1,887 

FY 2010 

With the staff losses, caseloads in excess of double American Bar Association (ABA) standards, and 44,000 
uncompensated part-time public defender hours, the Board implemented a service plan based on principles it 
adopted in 2003. This plan included the elimination of non-mandated services and district service plans that 
prioritize services to in-custody clients, and with a reasonable balance of in-court and out of court hours. 

Even with the elimination of non-mandated cases the average caseload is expected to increase to 757 case units 
(a case unit is approximately equal to a misdemeanor) or 180% of the caseload standards. This assumes no 
increase in the overall caseload or service in non-mandated cases. The unpaid hours of part-time public 
defenders are the equivalent of 24 FTE attorneys. The lack of public defenders has had and will continue to have 
a major impact on the criminal justice system, delaying the ability of the justice agencies to function in a timely 
manner, and eroding the public's confidence in the judicial system. 

FY 201 1 

If funding is provided to rehire the positions the average caseload will still be 160% of the caseload standard. This 
will not address the issue of unpaid part-time public defender hours. 

The request would also fund estimated personnel cost increases for the 2010-2011 biennium. This includes 
mandated costs of a COLA, steps, insurance and retirement contributions. Mandated non-personnel cost 
increases include the costs of trial transcripts, mileage and rent. Over the last five years expenditures on 
transcripts have averaged $676,000 per year (budget is $300,000). The request would fund the difference 
between the budgeted amount and the five year average expenditure. The Internal Revenue Service (IRS) rate 
for mileage has increased to 58.5 cents per mile. During a typical year public defenders and staff will travel 
approximately 1.4 million miles. The request would fund the difference between current costs and the estimated 
cost based on the new IRS rate. Office rents have typically increased 3% per year. If these costs are not funded, 
it will directly impact the number of attorneys that the Board will have available for the biennium. 

FY 2012 

State of Minnesota 

FY 2013 
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Delays have also occurred in the post-conviction unit (guilty plea withdrawal, sentencing, conditional release, 
parole/supervised release hearings and community notification cases). At some point, the delay in appellate 
services could eventually lead to the courts ordering the release of prisoners who have been on the waiting list 
too long. The office's ability to staff parole revocation hearings has also been impacted, because it is not possible 
to cover all hearings scheduled by the Department of Corrections. Cases of this type have increased 22% over 
the last three years. Staff reductions will also reduce the unit's ability to provide statutorily required representation 
in community notification cases (ECRC). Cases of this type have increased 80% in the last four years. The office 
anticipates a significant increase in administrative court cases because they are unable to address issues in the 
ECRC process. Caseloads in this area have increased 78% in the last four years. 

Board of Public Defense Appellate Office Cases FY 2004 & 2008 

Appeals E.C.R.C. E.C.R.A. Parole Revocation Appeals E.C.R.C. E.C.R.A. Parole Revocation 

The four public defense corporations provide cost-effective quality legal defense services primarily to the state's 
minority communities. These cases (4,700) would otherwise be public defender cases. The request would provide 
funding to maintain current staff, by providing an adjustment on the corporations' grant amounts. 

Relationship to Base Budget 
The base budget for District and Appellate Defense is approximately $66 million. This represents 97% of the 
Board's budget. 

Key Goals and Measures 
Throughout its history the Board has established goals and principles to aid the agency to carry out its mission. 
Overall the Board is committed to five major goals: client centered representation, creative advocacy, continual 
training for all staff, recruitment and retention of excellent staff, and full partnership in the justice system. 

The lack of public defenders has had a negative impact on all of these goals. High caseloads and time 
commitments often do not allow for client centered representation or creative advocacy. As mentioned there are 
too few defenders in many parts of the state to be at first appearances. Often time public defenders are meeting 
clients for the first time in the court room. Overwhelming time commitments means there is often little time for 
motion practice. A lack of support staff often keeps cases from being investigated, or sentencing alternatives from 
being presented. 
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+ Criminal justice system delayed or stopped- lack of confidence in the system 
+ No early entry into cases and in many parts of the state there are no public defenders at first appearance. 
+ Caseloads almost double Board and ABA standards. 
+ Loss of 53 FTE attorney positions and more than 100,000 annual attorney hours. 
+ Part time public defenders providing 44,000 hours of uncompensated time. 

Alternatives Considered 
Where funding has allowed, the Board has added support staff to provide services in lieu of attorney time. The 
Board has adopted technology to improve efficiency. It is currently retooling its time and case management 
system to capture data that is already being entered in the Minnesota Court Information System (MNCIS). This 
will eliminate redundant entry of data and save attorney time. The Board is also trying to adapt to electronic 
discovery. To date this has proved difficult due to a shortage of technology resources. Even with these changes, it 
must be noted that they cannot replace the 6th Amendment guarantee of the right to counsel. 

Statutory Change: Not Applicable. 
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STATE OF MINNESOTA 

IN SUPREME COURT 
OFFICE OF 

C1-81-1206 APPELLATE COURTS 

NOV 4 2809 

ORDER TEMPORAMLU INCREASING 
LAWYER REGISTRATION PEES 

FILED 

The Board of Public Defense and the Legal Services Planning Committee have 

filed petitions with this court seeking an increase in the annual lawyer registration fee. 

The Board of Public Defense requests the court to increase the annual lawyer registration 

fee by $75.00 per year and allocate this money to the Board to provide additional funding 

for legal representation of its clie~~ts. The Legal Services Planning Corninittee requests 

the court to increase the amount of the annual lawyer registration fee allocated to the 

Legal Services Advisory Committee by $25.00 per year, the additional fund; to be 

distributed by the Legal Services Advisory Committee for civil legal sei-vices for low- 

income and disadvantaged Minnesotans. In an order filed on June 11, 2009, the court 

invited written comments on the proposed amendments. The comment period has now 

expired. 

The court has reviewed the petitions and the comments received and is advised in 

the premises. 

Pursuant to the inherent authority of the court, 

IT IS HEREBY ORDERED THAT: 

1. The petitions are granted effective for annual registration fees due and 

payable by October 1,2009 and expiring with annual registration fees due and payable by 



July 1, 201 1. Effective commencing wit11 fees due and payable by October 1, 2009 and 

expiring with fees due and payable by July 1, 201 1, the annual lawyer registration fee 

shall be $3 17 or such lesser sum as is set forth below: 

While this order is in effect, these annual registration fees are in lieu of the fees set forth 

in Rule 2 of the Rules of the Supreme Court on Lawyer Registration. The fee increase is 

temporary only, and upon the expiration of this fee increase, the annual registration fee 

shall revert to the amounts set forth in Rule 2.' 

2. For registration fees due and payable by October 1, 2009, payment of the 

teinporaiy fee increase imposed by this order is deferred and the increase shall be payable 

along with the registration fees due and payable by October 1,2010. 



3.  Seventy-five percent of the additional funds generated by this temporary 

fee increase shall be allocated to the Board of Public Defense; the remaining twenty-five 

percent of the additional .funds generated by this temporary fee increase shall be allocated 

to the Legal Services Advisory Committee. 

Dated: November 4,2009 

BY THE COURT: 

Eric J. ~ a g n u s o n  /' \ 
Chief Justice u 



STATE OF MINNESOTA 
IN SUPREME COURT 

C1-8 1-1206 

MEMORANDUM 

Magnuson, C. J. 

We male this temporaiy fee increase reluctantly, in response to the exceptional 

financial circumstances currently facing the courts and the state in general, and in hopes 

that these circumstances will not continue indefinitely. Accordingly, we have expressly 

limited the duration of the fee increase, which will expire by the terms of our order at the 

end of the cui~ent biennium. 

We have carefully considered the source of our authority to talce tliis action, and 

are confident that this fee increase falls within our inherent authority to regulate the 

practice of law. In 1961, we imposed a registration fee on lawyers to defray costs of the 

administration of the attorney licensure system, citing "the inherent power of this court to 

regulate the practice of law in this state." Order (Minn. Oct. 5, 1961) at 1, available at 

h t t p : / / m n c o u r t s . g o v / f i l e b r o w s e / ? f o l d e ~ i l e s  (follow linlc to Lawyer 

Registration and locate by date). We subsequently increased the registration fee and 

allocated the increase to fund civil legal services, again acting solely based on that 

inherent autliority. See Pronzzllgatio~z of A~~zend~zents to the Rules of the Suprenze Court 

for Registration of Attorneys, No. C9-81-1206 (Minn. Feb. 6,  1997) at 1-2, available at 

http://mncoui~s.~ov/filebrowse/?foldel-path=Admininistratioiles (follow link to Lawyer 

Registration and locate by date). Not only did we believelwe had the inherent authority 



to impose that fee, we concluded that it was appropriate to require lawyers to pay that fee 

as a part of the price of licensure. There is no reason today to reach any different 

conclusion, and in fact, there is probably greater justification. 

We agree with the Wisconsin Supreme Court that fees like these are sometimes 

"necessary to maintain the integrity and efficiency of the judicial system," and that the 

fees are "fully consistent with the heightened obligations of lawyers, both to our justice 

system and to assist this court with the effective administration of justice." 172 re Petition 

of tlze Wis. Dust Account Found, No. 04-05 at 5 (Wis. Mar. 24, 2005), available at 

http:ll~\v~.wico~rt~.gov/sc/rulhear/DisplayDocument.pdf!conten~pdf&seqNo=11O1. 

Rule 6.1 of the Minnesota Rules of Professional Conduct says that "every lawyer has a 

professional responsibility to provide legal services to those unable to pay." The same 

rule says that lawyers should "voluntarily contribute financial support to organizations 

that provide legal services to persons of limited means." Id. The comment to that rule 

recognizes that "because the efforts of individual lawyers are not enough to meet the need 

for free legal services that exists among persons of limited means, the government and 

the profession have instituted additional programs to provide those services." Minn. R. 

Prof. Conduct 6.1 cmt. "Eveiy lawyer should financially support such programs, in 

addition to either providing direct pro bono services or making financial contributions 

when pro bono service is not feasible." Id. Although the comment notes that failure to 

meet that professional obligation will not subject a lawyer to discipline ("The 

responsibility set forth in this rule is not intended to be enforced through disciplinary 

process"), we have already decided that we may condition licensure on payment of fees 



for expenses that we deem to be necessary not only for the court, but for the justice 

system. 

The dissent concludes that we laclc authority to act on either of these petitions, but 

does not assei-t that we acted beyond our authority when we imposed such fees in the 

past. We see no reason to retreat from our prior actions, and thus, having concluded that 

we can impose additional fees, we now focus our attention the question of whether we 

should take that action. 

With regard to both the civil legal services fee and the public defender fee, for 

reasons similar to those articulated by the Wisconsin Supreme Coui-t, the present 

circu~nstances warrant granting the petitions. No one quarrels with the notion that civil 

legal services and the public defender system are dramatically underhnded, and that as a 

result, our court system as a whole is suffering. With the support of the Minnesota State 

Bar Association, we now turn to the practicing bar in this time of need. 



C O N C U R R E N C E  

ANDERSON, Paul H., Justice (concuiring). 

". . . one Nation under God, 
indivisible, with liberty and 
justice for all." 

Pledge of Allegiance 

I concur with our coul-t's decision to temporarily increase the annual lawyer 

registration fee by $75 and allocate this revenue increase to provide additional funding 

for public defenders. I write separately to chsonicle the extraordinary circuinstances that 

compel us to issue this order, to express my reluctance to fund a constitutional mandate in 

this manner, and to express nly disappointment that the Governor and Legislature have 

failed to adequately fund a constitutional mandate by appropriate means. 

Today our court places a significant part of the responsibility for funding the legal 

representation of indigent persons on the shoulders of lawyers and judges who are 

licensed to practice law in the State of Minnesota. We do so by raising the lawyer 

registration fee-a fee each lawyer and judge pays annually to practice law in Minnesota. 

The Legislature authorized this increase during its 2009 legislative session. See Minn. 

Stat. 5 481.22 (2008). Importantly, we do not increase the fee pursuant to the 

Legislature's authorization, but do so under our exclusive and inherent power to regulate 

the legal profession and to ensure the fair administration of justice. 

Extraordinary circumstances have led to an under-resourced public-defense system 

that hinders the adininistration of justice, and these circumstances prompt us to act today 

within our inlierent power. I believe that even though this approach is legal, it is the 

C- 1 



wrong approach and therefore should not be permitted to continue beyond the life of this 

particular order. As the dissent points out, our decision blurs the lines that separate the 

branches of government by placing a general revenue obligation on a discrete part of 

society. 

The Scope of the Problem 

The United States Constitution, Minnesota Constitution, and Minnesota law 

guarantee representation for an indigent person charged with a misdemeanor or more 

serious crirne. See U.S. Const. amend. VI; Minn. Const. art. 1, 5 6; State v. Bo~st, 278 

Minn. 388, 397, 154 N.W.2d 888, 894 (1967); Minn. Stat. § 611.14 (2008). These 

mandates require that the State provide criminal representation to indigents. It is not only 

the lawyers of this State who have an obligation to ensure that these mandates are met.' 

It is everyone's responsibility, and the hnds should come from the citizens of the State as 

a whole. By underhnding public defenders and leaving it up to our coui-t to procure 

financial support from lawyers, the' Governor and Legislature have failed to meet one of 

their hndamental responsibilities. The crisis faced by public defenders and the resulting 

need to impose fees on a specific professional group are the result of an unfortunate 

Minnesota lawyers already do much to make sure that those without financial 
means get legal help. Many lawyers do pro bono work. According to a Minnesota State 
Bar Association report, lawyers in large law firms alone completed thousands of pro bono 
hours. Minnesota State Bar ~ssociation, Report on Pro Bono Legal Service 4 (2007), 
available at http://www.projusticemn.org/library/attachment.148259. Lawyers also 
provide financial support for legal service agencies, which represent indigent clients in 
civil matters, either by voluntary contributions or through the lawyer registration fee. 
Since 1997, $50 of each lawyer registration fee has gone to find legal service agencies. 
Today, we also increase this amount by $25-from $50 to $75. 



impasse which affects how the citizens of Minnesota create and maintain a civilized 

society. 

In Minnesota, the public-defender system is the mechanism that carries out the 

aforementioned constitutional mandates. It is no sinall task. Public defenders must 

"represent, without charge, a defendant charged with a felony, a gross misdemeanor, or 

misdemeanor . . . [and] a ininor ten years of age or older in the juvenile court . . . . > 7  

Minn. Stat. tj 611.26, subd. 6 (2008). Public defenders also represent the indigent in 

appeals, post-conviction proceedings, sex offender community notification and review 

hearings, and supervised release and parole revocation proceedings. Public Defense 

Board, 201 0-1 1 Bierzrzial Budget 1 (200 8), available at 

http://www.leg.state.mn.us/docs/2008/other/O 8 1 OOO/public-defense.pdf. Public 

defenders have little or no control over whom they serve: if a judge determines that a 

defendant is indigent and therefore unable to hire a private attorney, a public defender 

must represent that defendant. See Minn. Stat. 5 61 1.26, subd. 6; Minn. R. Criin. P. 5.02. 

In its petition, the State of Minnesota Board of Public Defense estimates that over 

95 percent of all juveniles accused of acts of delinquency and 85 percent of those charged 

with a felony are represented by a public defender. Moreover, the petition explains that 

public defenders provide representation in over 170,000 cases per year, and a single 

defender handles an average of over 700 case units a year, almost twice the American Bar 

Association's standard of 400 case units per year. See also Public Defense Board, 2010- . 

1 I ,  supra, at 1,  8. 



High caseloads are the direct result of underfunding. The Legislature origii~ally 

assigned to the Board of Public Defense $134 inillion from the State General Fund to 

operate during the fiscal years of 2008 and 2009. See Public Defense Board, 2010-11, 

supra, at 1. Even though the allotment was an increase over the previous biennial budget, 

the Board faced a $2.3 lnillion deficit caused by several factors. See Associated Press, 

A4N to Lose 72 Public Defenders to Budget Cuts, Jun. 5, 2008, 

http://wcco.com/locaI/public.defenders.cut.2.7413 82.htinl. Unanticipated labor-cost 

increases, a lower than expected attrition rate, a greater than expected salary increase, 

rising health-insurance costs, and increases in retirement benefits all contributed to this 

deficit. As with caseloads, the Board has little control over inany of these variable 

expenses. Health insurance for its employees, for example, is negotiated by the State; the 

Board is then required to pay the costs. Like many agencies that spend a nlajority of their 

funds on personnel, a significant increase in health-insurance costs is a heavy burden. 

The funding situation worsened for public defenders in the spring of 2008. The 

Legislature cut $1.5 million from their budget to address the State's budget deficit. 

Associated Press, supra. As the Board of Public Defense explains in its petition, it faced 

a $3.8 million deficit after this reduction and was forced to cut 53 hll-time equivalent 

positions-a greater than 12 percent decrease in its staff. See also Associated Press, 

supra. In an effort to adjust to these costs, the Board decided that it would not represent 

parents in CHIPS (Child in Need of Protection) or TPR (Termination of Parental Rights) 

matters. Elizabeth Stawiclci, Public Defenders to Stop Representing Poor Parents irz 

Child Protection Cases, MPR News Q, July 3, 2008, 



http://minnesota.publicradio.org/display/web/2OO8/O7/O3/whowillpay/. The Board 

took: this action .even though a Minnesota Statute, passed by the Legislature and signed by 

the Governor, provides that a "parent, guardian or custodian has the right to effective 

assistance of counsel in connection with a proceeding in juvenile coui-t." Minn. Stat. 

5 260C.163, subd. 3(a) (2008). There is disagreement regarding who is obligated to pay 

for representation when a parent is indigent, but the Board asserts public defenders are 

not statutorily required to represent indigent parents. See Stawicki, supra. As a non- 

mandated sei-vice that consumed many resources, parent representation became a low 

priority for the ~ o a r d . ~  See id. Accordingly, public defenders stopped representing 

indigent parents. 

During the 2009 legislative session, the Legislature reduced the public defense 

budget by another $2 million. Rather than cut another 35 attorneys, which would leave 

remaining attorneys with a caseload of over 800 case units per year, the Board of Public 

Defense has petitioned our court to increase the annual lawyer registration fee by $75. 

The Board anticipates that this fee increase will soften the blow of the most recent budget 

reduction but acknowledges that it still ,may need to cut an additional 10 attorney 

positions. 

A failure to hlly fund public defenders has dire consequences. Cases are delayed, 

often to the point where they might be dismissed; certain crimes may no longer be 
- 

Public defenders went from representing 4,055 parents in 1995 to over 9,000 
parents in 2006. See Public Defense Board, 2008-09 Biennial Budget 18 (2007), 
available at http://www.mmb.state.mn.us/doc/budget/bud-op/opO9/final-op-oz.pdf. 
CHIPS and TPR cases often require the appointment of inore than one public defender, as 
each parent may require separate representation as well as the child. Id. 



prosecuted, parents may be irrevocably separated from their children without the 

assistance of an attorney, or counties may decide not to litigate CHIPS cases because the 

public-defender system cannot afford to provide an attorney to parents in those cases. 

Recognizing the current crisis and that the public-defender system cannot afford to lose 

another 35 attorneys, our court has reluctantly authorized this fee increase. 

A recent newspaper article placed a human face on this issue. Nolan Rosenlcrans, 

writing for the Winona Daily News said: 

Karin Sonneman is overwhelmed. 

The voice mailbox of Winona County's only full-time public defender was 
full Friday, clogged with messages from clients. Each day, it seems, she's 
assigned a new felony case to defend. 

Her client list hovers at 250, most of them felonies, and has become so 
overwhelming, she says it affects her ability to prepare proper defenses. 
"We have just about enough time to triage cases," she said. "I like to give 
every case the full measure of my time. It's just become crazy." 

Winona's public defenders say they are so understaffed and overworked 
they plan to ask judges to delay non-violent misdemeanor cases until 
Minnesota's Third Judicial District can find a way to lighten caseloads. 
The plan could give them more time to prepare defenses in serious cases 
and spend more face-time with clients, but it also leaves the smaller cases 
up in the air. 

"That's the kind of stuff that keeps me up at night," said Karen Duncan, 
chief public defender for Minnesota's Third Judicial District. "I recognize 
how important these are for people, but the truth is we aren't able to prepare 
for these cases." ' 

Nolan Rosenluans, Public Defender's Oflee Overloaded, Winona Daily News, Oct. 18, 



Possible Solutiol~s 

Public defenders do not expect that their problems will abate in the near fbture; 

they only expect the problems to get worse. State fiinding is not expected to increase any 

time soon, and large budget deficits are expected to continue. Some piople, both at the 

national and state level, are so bold as to welcome this turn of events by clearly 

articulating their goal to shrink government down to a size so small that it can be 

drowned in a bathtub. The problem with this approach is that when you continuously put 

the government's head underwater, it is not the govel-anent that dro~vns-real people 

drown. Floodwaters breach levies and people drown. Bridges collapse and people 

drown. I have little tolerance for this anti-government rhetoric given the adverse 

consequences that result to people, especially the least advantaged among us, when this 

inyopic approach to governing actually gets translated into policy. I believe that 

government does have a proper, even an essential role to play in creating and preserving a 

civilized society. Meeting constitutional mandates is part of that role. 

Some people suggest that the problem we face can be solved by making 

hndamental changes to the judicial/legal system. I agree that changes can be and need to 

be made, but the changes must be viable. One well-intentioned legislator states that "We 

need to be more judicious in the cases we prosecute" and suggests that aggressive 

prosecution of some animal abuse cases, ininor drug crimes, and drunken driving 

violations clogs up the courts. Rosenlrans, supra. This proposed solution is not without 

controversy and needs the cooperation of prosecutors to be successful. Others suggest 

that the Board of Public Defense must conduct an audit of how it performs its duties, so it 



can become more efficient. This is also an approach that I support even though I laow 

the results will not coinpletely solve the extraordinary problenls public defenders face. 

One conclusion is inevitable; the Governor and Legislature must pursue more basic 

solutions. 

More than 80 years ago the distinguished United States Supreme C o ~ ~ r t  Justice 

Oliver Wendell Homes wrote, "Taxes are what we pay for civilized society . . . . >) 

CornpaAia Gerzeral de Tabacos de Filipinas v. Collector of lrzter~aal Revenue, 275 U.S. 

87, 100 (1927) (Holmes, J., dissenting). I believe that most, if not all, of the citizens of 

Minnesota want to be part of a civilized society. In fact, I believe that we want to be a 

notch or two above the rest. But, how do we determine or measure what a civilized 

society is? One measure of a civilized society is how it treats its wealtest members. To 

understand how this concept plays out in the legal system, it is helpful to look to the 

words of the late United States Supreme Court Justice William J. Brennan, Jr., who said, 

But it has been well said that there is no better test of a society than how it 
treats those accused of transgressing against it. Indeed, it is because we 
recognize that incarceration strips a man of his dignity that we demand 
strict adherence to fair procedure and proof of guilt beyond a reasonable 
doubt before taking such a drastic step. 

William J. Brennan, JI., Associate Justice of the United States Supreme Court, Address to 

the Text and Teaching Symposiu~n at Georgetown University (October 12, 1985). 

I believe that when we Minnesotans recite the Pledge of Allegiance and say the 

words, "and justice for all" we mean them. And as Justice Brennan's words indicate, 

justice includes a guarantee of fair procedures and proof of guilt beyond a reasonable 

doubt for anyone accused of a crime. In Gideon v. Wajrzwriglzt, the United States 



Supreme Court wisely recognized that "in our adversary system of criminal justice, any 

person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial 

unless counsel is provided for him." 372 U.S. 335,344 (1963). 

Those who know me well know that I am no fan of big government-never have 

been and it is unlikely I ever will be. But those who know me well also lcnow that I 

understand that a government properly supported by the resources of its people has an 

essential role in guaranteeing that we live in a civilized society. Support for essential 

legal services is a mandate of both of the constitutions under which we live. Our 

constitutions do not assign to lawyers the obligation to klfill the mandates contained 

therein. Rather, they provide that these mandates are an obligation to be borne by the 

whole of society-in this case by all of the citizens of Minnesota. 

In conclusion, I must acknowledge that I am sympathetic with many of the 

constitutional issues raised by the dissent and am very concerned about the nature of the 

action we take today. I am concerned that our action tends to blur the distinctions 

between the three branches of government. Despite my concerns, I agree with the 

majority that under our inherent powers we do have authority to impose a fee increase on 

lawyers to support public defenders. But the fact that we have this authority does not 

mean it is the right thing to do. 

Another reason I vote for the fee increase at this time is that I am acutely aware of 
the daunting challenge the Governor and Legislature face in balancing the budget. These 
are tough economic times and many Minnesotans are in severe financial straits as a result 
of the current economic downturn. I in no way intend to minimize the challenges the 
Governor and Legislature face; rather, I urge them to do the right thing for all citizens 
and consider all available options as they face this challenge. 



That said, I must say that one key reason I vote for the increase is that it is only 

temporary-for two years. Here I am inclined to paraphrase the words of Chief Joseph of 

the Nez Perce by saying, I will vote to grant such a fee increase no more forever. But I 

refrain from malting such an unequivocal statement because I, lilce most lawyers, know , 

that a person speaking about the future is generally ill-advised in malung a statement or 

pledge that contains an absolute. Nevertheless, it is unlilcely that in the future I will 

support this method of funding the constitutional mandate to adequately h n d  the public- 

defender system. It is my hope that at the end of this two-year period, the Governor and 

Legislature will thoughtfully reexamine their respective positions, consider what it means 

to live in a civilized society and reflect upon the meaning behind the words "and justice 

for all" in the Pledge of Allegiance. If they do such a reexamination, I hope they will, 

with the support of the people of Minnesota, provide adequate funding for Minnesota's 



D I S S E N T  

PAGE, Justice. 

I respectfully dissent. 

First, a "fee" imposed solely to raise revenue to fund an obligation of the state is a 

tax, plain and simple. See, e.g., MarigoldFoods, I~zc. v. Redalen, 809 F. Supp. 714, 719 

(D. Minn. 1992) ("Pre~niuins imposed primarily for revenue-raising purposes are 

considered taxes.)'). The Minnesota Supreine Court has no authority, inherent or 

otherwise, to levy taxes. Reed v. Bjornson, 191 Minn. 254, 257-58, 253 N.W. 102, 104 

(UIUI. 1934) ("Power of taxation reposes in the Legislature except as lhnited by state or 

national Constitution."); see also Meri~vetlzer v. Garrett, 102 U.S. 472, 501, 12 Otto 472 

(1880) ("The power of taxation is legislative, and cannot be exercised otherwise than 

under the authority of the legislature."). The cou1-t attempts to justifl the purported "fee" 

increase here under our illherent authority to regulate the practice of law and coinpares it 

to the imposition of a fee to defray the costs of administering the attorney licensure 

system. Here, the $75 "fee" increase has no regulatory purpose; it is not intended to alter 

the behavior of those who are otherwise required to pay it. Its only purpose is to raise 

revenue in order to provide funding for the State Public Defender's Office. Nor does the 

"fee" increase in any way assist the court in regulating the practice of law, as the attorney 

licensure system does, beyond providing justification for suspending the license of any 

lawyer who fails to pay it. Therefore, we should label it the tax that it is. 



Because it is a tax, we may not impose it. By doing so, we violate Articles 111, VI, 

and X of the Minnesota Constitution. In the process, we have also enlarged the scope of 

what constitutes a regulatory fee to the point that it will be difficult, if not iinpossible, in 

any future case for the court to find that any assessment by a agency 

constitutes a tax. Further, the fact that the Wisconsin Supreme Court authorized the 

Wisconsin State Bar to assess Wisconsin lawyers a "fee" for the support of civil legal 

services does not alter the fact that this "fee," used to h n d  the public defense system, is 

nothing inore than a tax on a discrete population of Minnesota citizens-lawyers. 

Second, even if we ignore its revenue-raising purpose and pretend that the increase 

serves some regulatory pu-pose sufficient to characterize it as a fee and not a tax, the 

court's decision to iinpose it is bad judicial policy. The Sixth Amendment to the United 

States Constitution and Article I, Section 6,  of the Minnesota Constitution give criminal 

defendants the right to counsel. As a result, the obligation to fund the public defense 

system belongs to the State of Minnesota-the entire state, not just a limited group of its 

citizens. In raising lawyer registration fees to provide funds for the public defense 

system, the court cites our "inherent authority." The court surely has the inherent 

authority to iinpose fees to fund those entities, such as the Board of Law Examiners and 

the Lawyers Professional Responsibility Board, that assist the court in regulating the 

profession. But the court has no more "inherent authority" to require lawyers to fund the 



public defense system than it does to require lawyers to provide general funding for the 

judicial branch of state 

Third, the court has de facto acceded to the legislature's demand that the coui-t 

impose the requested fee. The legislature has no authority to require the coui-t to do so, 

an issue that should have been settled by Sha~ood v. HatJield, 296 Minn. 416, 210 

Fourth, by becoming part of the funding mechanism for the public defense system, 

the court has made itself part of a problem it may one day be called upon to address. On 

more than one occasion, a criminal defendant has come before us claiming that he 

received ineffective assistance of counsel because the state public defense system is 

chronically and severely underfunded. When a future criminal defendant challenges the 

quality of his representation by the public defender's office because the system is 

underfunded, the court will be faced with trying to justify its role in that funding. When 

that happens, there will be no way for us to resolve the conflict of interest and still 

maintain our status as a neutral arbiter, which is the foundation of our inoral authority and 

the source of our public respect. 

Applying the court's reasoning, it would seein to be at least as appropriate for the 
court to increase lawyer registration "fees" to provide funding for judicial vacancies that 

. have not been filled across the state as a result of the state's fiscal crisis or to rehire laid- 
off court staff to assist the public, including lawyers. Having judges to hear and decide , 
cases and staffing to meet the needs of the public is at least as important to the 
administration of justice as funding for the public defense system. 



To be clear, the state's public defense system is chronically and critically 

~nderfbnded.~ The additional funds provided by the increase in lawyer registration fees 

will not change that fact. If the legislature will not adequately fund public defense, the 

judicial branch must do what it constitutionally can to alleviate the problem. If 

defendants cannot be promptly tried because no public defender is available, the courts 

can dismiss the charges. If defendants do not receive fair trials because their public 

defenders cannot hire experts or investigators or devote sufficient time to adequately 

prepare for trial, the coui-ts can ovei-turn the convictions. If defendants' appeals are 

delayed because no public defender is available to pursue the appeal, the courts can order 

the defendants released on bail until their appeals can be heard. But the judicial branch 

cannot exceed its constitutional authority, and that is wllat the court has done here. 

I therefore dissent. 

MEYER, J. (dissenting). 

I join in the dissent of Justice Page. 

By its order, the court, no doubt, intends to alleviate this underfunding problem. 
Sadly, it will have the opposite effect. The increased "fee" does not come close to 
addressing the public defense systeln's chronic underfunding. And now that the 
executive and legislative branches of state goveiment can rely on the judicial branch to 
tax lawyers in order to fund a portion of the public defense system's needs, the executive 
and legislative branches have even less incentive to provide adequate funding. 



D I S S E N T  

GILDEA, Justice (dissenting). 

I join in the dissent of Justice Page to the extent that he concludes that the court 

lacks the authority to grant tile petition of the Board of Public Defense. The same 

analysis compels the com~clusion that the court lacks the authority to grant the petition of , 

the Legal Services Planning Committee. I therefore dissent. 



To: Governor Pawlenty, Commissioner Tom Hanson 

Cc: Jim King, Executive Budget Officer 

From: Kevin Kajer, Chief Administrator 

Date: 101612008 

Re: 201 0-201 1 Assessment 

Background and Mission 

In 1961 Clarence Earl Gideon (an innocent man) was charged in a Florida state court with a 
felony for breaking and entering. He lacked funds and was unable to hire a lawyer to prepare his 
defense. When he requested the court to appoint an attorney for him, the court refused, stating 
that it was only obligated to appoint counsel to indigent defendants in capital cases. Gideon 
defended himself in the trial; he was convicted by a jury and the court sentenced him to five 
years in a state prison. 

In a unanimous opinion, the United States Supreme Court held that Gideon had a right to be 
represented by a court-appointed attorney. In this case the Court found that the Sixth 
Amendment's guarantee of counsel was a fundamental right, essential to a fair trial. Justice Black 
called it an "obvious truth" that a fair trial for a poor defendant could not be guaranteed without 
the assistance of counsel. Those familiar with the American system of justice, commented Black, 
recognized that "lawyers in criminal courts are necessities, not luxuries." 

The mission of the Board of Public Defense is to provide quality criminal defense services to indigent 
defendants in the state of Minnesota through a cost-effective and efficient public defender system. 
Throughout its history the Board has established goals and principles to aid the agency to carry out its 
mission. Overall the Board is committed to five major goals, client centered representation, creative 
advocacy, continual training for all staff, recruitment and retention of excellent staff, and full partnership 
in the justice system. 



The public defense system is the largest customer of the courts. Public defenders provide service 
in every courthouse in Minnesota, handling over 179,000 cases per year. It is estimated that 
public defenders provide service in 85-90% of the serious criminal cases in the state, and over 
90% of the juvenile delinquency cases. 

The Board does not and cannot control its caseload. The Board must provide the services specified in 
statute. In addition, the Minnesota State Supreme Court (Dzubiak v Mott) has recognized that a public 
defender "may not reject a client, but is obligated to represent whoever is assigned to her or him.. ." At 
the same time public defenders are held to the same ethical standards as private attorneys in regard 
to the handling of cases, as they should be. 

Strategies 

The Board has been committed to a cost effective model of representation, namely a combination of 
full time and part-time defenders. As opposed to paying by the hour or case, the Board's model is not 
only cost effective but costs tend to be more stable. The use of part-time defenders provides more 
flexibility especially where there are conflicts in representation. This has also allowed the Board to limit 
the number of full-time offices because the part-time defenders cover much of their own overhead. 

Over the last several years the Board has implemented an extensive training program for attorneys 
and support staff. Attorneys are provided with a full range of Continuing Legal Education Credits. A 
trial school has been developed at one-half the cost of sending employees to a school outside of the 
agency. Support staff training has included certification of investigators as well as a paralegal institute 
and sentencing advocacy programs. All of these have been done within the budget and with mostly 
internal resources. 

The Board is committed to keeping administrative costs in check. Approximately 97% of the Board's 
budget is direct service to clients. 

Where funding has allowed the Board has added support staff to provide services in lieu of attorney 
time. The Board has adopted technology to improve efficiency. It has completed an on line brief 
bank system where attorneys can share legal research. It is currently retooling its time and case 
management system to capture data that is already being entered in MNClS (Minnesota Court 
Information System). This will eliminate redundant entry of data and save attorney time. 

Programs and Priorities 

A "perfect storm" of an ongoing deficit, higher than expected personnel cost increases, lower than 
expected attrition and salary savings rates, and a legislatively imposed budget reduction presented the 
Board with a significant budget deficit for fiscal year 2009 and threatens to undermine the mission and 
goals of the Board. 

Managing attorney positions have been established but these attorneys have excessive caseloads 
which take away from supervision, training, and mentoring of younger lawyers. Specialized juvenile 
divisions have emerged but lack the resources to provide adequate service. Finally, there has been a 
chronic shortage of support staff positions. As of June of this year there were ten (1 0) lawyers for 
every investigator, and eighteen (I 8) attorneys for every paralegal and sentencing advocate. This is 
more than double the standards recommended by the American Bar Association. 
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Faced with a reduction in its attorney staff, caseloads in excess of double ABA standards, and 44,000 
uncompensated part-time public defender hours, the Board implemented a service plan based on the 
principles which it adopted in 2003 and service delivery priorities it adopted in 2005. Following these 
principles and priorities, the Board voted to eliminate non-mandated services. However, even with the 
elimination of non-mandated cases the average public defender caseload is expected to increase to 
more than 750 case units per F.T.E attorney, or approximately 180% of the caseload standards. This 
assumes no increase in the overall caseload and no return to providing non-mandated 
services. 

On the appellate level staff reductions have meant that as many as 11 % of the appeals in tried cases 
will not be assigned to a lawyer. The average time that appellate court(s) will have to wait until 
counsel is assigned will be approximately six months. By fiscal year 2010 the wait could reach one 
year. All of this assumes that case growth remains flat. 

In the post conviction unit (appeals in cases that were not tried (guilty plea withdrawal, sentencing, 
conditional release, parole revocation) delays will also occur. At some point, the delay in appellate 
services could eventually lead to the courts ordering the release of prisoners who have been on the 
waiting list too long. In addition, it would also seriously affect the ability of the unit to meet its statewide 
obligations in parole revocation cases where there is a constitutional right to counsel because it would 
not be possible to cover all hearings scheduled by the Department of Corrections. 

Finally, staff reductions will also reduce the unit's ability to provide statutorily required representation in 
community notification cases. 

In order to meet the priorities or goals of the Board within the base budget further service changes 
may be necessary. The top priority would be to provide service to persons in custody, accused of 
felonies. Cases involving misdemeanors, less serious felonies and out of custody cases would be 
greatly delayed. The speedy trial rights and the courts' timelines for timely case processing would not 
be met. All of this would adversely impact victims, other justice agencies and the general public. 

Trends and Outside Influences 

The public defender system does not and cannot control its client intake or workload. These 
important variables are controlled by external circumstances, such as: local government 
decisions that increase police and prosecution, new constitutional mandates, Supreme Court 
Rules, sentencing guideline changes, statutory changes, and judicial calendaring changes. 

No one is arguing the merits of these decisions, but they do come with a cost. 

Over the past ten years, twenty-six (26) new judgeships have been created. With each of these 
judgeships comes another calendar (court room) where public defenders must appear. 

Counties and cities have increased staffing of prosecutors and police. A recent survey by District 
Chief Public Defenders indicates that there are twice as many prosecutors across the state as there 
are public defenders. 
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There are thirty-three (33) drug courts operating around the state. In addition there are mental health 
courts, DWI courts, and domestic abuse courts. Drug courts include initial intensive treatment services 
with ongoing monitoring and continuing care for a year or more. This results in extensive time 
commitments for all those involved in drug court including public defenders. These courts are 
beneficial to society, but also very labor intensive. 

Since 2000 the Supreme Court has implemented the Children's1 Justice Initiative (CJI). The "CJI," 
emphasizes the urgency of responding to child welfare cases much more quickly, and with much 
better standards of practice. It includes a best practices guide for child protection (CHIPS) cases. 
The challenge for the Board has been to find the resources to provide the services that the CJI 
requires. 

Over the last several years several changes have been made in the criminal justice system. While 
many of these have changes have resulted in efficiencies and savings to parts of the judicial system, 
some have increased the costs for other judicial system partners. The elimination of mandatory 
transcripts by the Supreme Court saved the court over $1 million. However, this change added costs 
to the public defender system. What was a matter of pulling a transcript out of the court file is now a 
request for a transcript that must be produced by a court reporter and paid for. 

The establishment of regional jails has decreased costs and travel times for local units of government. 
However, it has increased the time commitments and travel costs of the public defender system when 
attorneys and staff must travel greater distances to meet with clients. 

In the area of technology the use of interactive television (ITV) and electronic discovery are two areas 
which while providing some efficiencies have the potential to shift costs to the public defender system. 

With respect to the use of In/, Supreme Court Rules mandate that the prosecutor can not be alone in 
the courtroom with the judge and the defense lawyer must be with the client. In these instances it may 
be necessary to have a public defender in the courtroom with the prosecutor and the judge, at the , 
same time that there is a public defender in the jail (regional jail?). This also may create logistical 
problems, for example, if the same lawyer has 3 clients "in person" in the courtroom and 3 more "ITV 
clients being broadcast from the jail. 

In the area of e-discovery there are hundreds of jurisdictions which all make their own decisions on 
software. In some instances the discovery includes material from proprietary systems that are outside 
of government control the codes to which the Board does not have access to. The transmittal of 
photos and videotapes via e-mail has the potential to shut down the e-mail system. Finally, 
approximately one-half of public defenders are part-time. The Board does not provide support to or 
regulate the equipment or internet connections of these defenders. In some parts of the state there is 
a lack of high speed internet connection. In many instances the volume of the discovery material 
would overwhelm a part-time defender's ability to receive the data as well as manage it. While the 
Board is trying to adapt to electronic discovery. To date this has proved difficult due to a shortage of 
technology resources as well as the issues mentioned above. 
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Conclusion 

Even with the changes mentioned above, it must be noted that they cannot replace the 6th 
Amendment guarantee of the right to counsel. 

Without an adequate number of public defenders the court system must slow down the processing of 
cases, which creates larger and larger court calendars; this means more time in court for lawyers, 
judges, court personnel and others, much of which can be idle time waiting for the case to be called. 
The result of this is an increase in the cost of processing cases, for the state and the counties. In 
addition, due to the fact that court calendars are overcrowded and time consuming, the court time 
available for the resolution, by trial or hearing of civil cases may be delayed at a substantial cost to 
everyone involved. 

Often public defenders are scheduled in two different court rooms (many times in two different 
counties) at the same time. This brings the court system to a halt. In these instances victims, 
witnesses, law enforcement and court personnel sit idle waiting for public defenders. In some 
instances public defenders have been threatened with contempt for not appearing in a court room 
even when they are scheduled and appearing in another court room or county. 

In most parts of the state there are not enough public defenders to represent clients at first 
appearance. This includes making bail arguments. The lack of public defenders increases the costs 
of incarceration of individuals in the already overcrowded county jails. As of May 2008, county jails 
were at 105% of capacity. These costs include but are not limited to jail staff and facility expense but 
also medical and dental expense as well. 

Without additional funding the agency will not be able to meet its mission and goals during in the 2010- 
201 1 biennium. In 2003, faced with a significant budget reduction the Board of Public Defense 
approved a set of budget and service principles to guide any future budget decisions. On the trial level 
these budget principles included: 

1. Minimize negative impacts on clients 
2. Maintain a statewide public defender system 
3. Minimize impact on staff and infrastructure 
4. Place a priority on services mandated by statute or constitution 

The service principles include: 

1. Prioritize service to clients in custody, 
2. Evaluate the staffing of specialty courts 
3. Eliminate representation in non- mandatory cases 

Again facing a major budget deficit in FY 2005, the Board developed a service delivery plan based on 
the 2003 case priorities. The Board's service delivery priorities include: 

Constitutionally mandated criminal defense services for in-custody clients 
Statutorily mandated criminal defense services for in-custody clients 
Constitutionally mandated criminal defense services for out-of-custody clients 
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e Statutorily mandated criminal defense services for out-of-custody clients 
e Other statutorily mandated services 
e Other services as approved by the Board of Public Defense 

The Board's service priorities also include a provision that attorneys will be provided with a reasonable 
balance of "in-court" and "out-of-court" hours. The Board is cognizant of the needs of the defenders, 
both full and part time. Out-of-court time is critical to prepare their clients' cases, time to meet and 
consult with their clients, and in the case of part-time defenders, time to be diligent in the 
representation of not only their public defender clients but equally so, their private clients. This will 
result in further limiting public defender availability for in-court hours, and may result in additional 
prioritization of cases. (In custody) If this occurs the court system will be further impacted and may 
come to a complete stop in some areas of the state. This will have ramifications not only for the courts, 
but county jails, law enforcement, prosecutors and the general public. 

In short, the Board continues to be committed to its mission; however its reduced staff has already 
slowed down the entire justice system and required both other justice agencies and the public to wait 
for our lawyers to provide their mandated services. 
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High public 
defender 
workloads have 
created signscant 
challenges for 
Minnesota's . 
criminal justice 
system. 

Summary 

Major Findings : 

0 Public defender work1oads:are too 
high, resulting in public defenders 
spending limited time with clients, 
difficulties preparing cases, and 
scheduling problems that hinder 
the efficient operation of criminal 
courts. (pp. 35-49) 

e Staff reductions in 2008 are the 
most immediate cause of high 
workloads, but case complexity 

' 

and other factors add to the time 
required per case. (pp.38-40) . 

Minnesota's heavy reliance on 
part-time public defenders presents 
risks that need to be addressed, but 
the public defender's office has 
few staff resources available for 
planning, research, and policy- 
development activities. 
(pp. 24-28) 

The Mies ,o ta  Board of Public 
Defense has strengthened 
accountability in the state's public 
defender system but could do more 
to measure and supervise the 

, quality of public defender services. 
(pp. 18-23) 

6 Standards for determining 
eligibility for a public defender are 
not clearly defined in state law, 
and district court judges reported 
wide differences in how they 
weigh eligibility factors. 
(pp. 51-54) 

0 District court judges reported 
having little confidence in the 
accuracy of information tliey use to 
assess defendants' financial 
circumstances, but it appears that 

the vast majority of applicants 
cannot afford a private attorney. 
(pp. 60-63) 

State law requires defendants with 
some financial means to reimburse 
the state for a portion of their 
public defender costs, but these 
reimbursements are inconsistently 
ordered and collected. (pp. 64-68) 

Recommendations: 

The Board of Public Defense 
should  prove mhagement 
practices for the.supervision of 
public defenders and for measuring 
performance of the public defender 
system as a whole.. (p. 23) 

e The Board of Public Defense 
should study long-range staffing 
needs,'the proper balance of fill- 
time and part-time public 
defenders, and the merits of 
establishing additional full-time 
offices. (p. 27) 

0 The Legislature should enact set 
income standards for public 
defender eligibility and define 
circumstances warranting a judicial 
waiver of the standards. (p. 59) 

0 The Legislature should enact a 
single standard governing when 
and how rnuch,.clients should 
contribute toward the cost of their 
public defenders. (p. 69) . . 

The Legislature should strengthen 
stabtory procedures grabting 
recipients of public assistance 
automatic eligibility for a public 
defender. (p. 63) . 
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Report Summary Board of Public Defense has 
established a clear chain of 

In 1963, the U.S. Supreme Court accountability from assistant public 

ruled that the assistance of counsel in defenders in the field to the board, 

criminal prosecutions was essential to and it has adopted systemwide 

fair trials and a fundamental right policies, procedures, and 

under the Constitution; Minnesota compensation systems. The state 

state government employs attorneys, public defender has established 
Caseloads of called public defenders, to represent training programs for public 
supervisors limit persons unable to afford an attorney. defenders and procedures for 
the time they can assessing their performance. 
spend monitoring The Minnesota Board of Public . 
the performance Defense (the board) oversees the The supervision of public 

of assistant ~ubi ic  public defender system. The system defenders needs to be strengthened. 
I 

defenders. is administered by the state public 
defender, district chiefs in each of the 
state's ten judicial districts, a chief 
appellate public defender, and a chief , 

administrator. About 450 full- and 
parktime. assistant .public defenders . 
represent clients. 

Resources for the public defender 
system have fluctuated along with 
the state's fiscal condition.. 

Public defender system expenditures 
totaled $13 6 million in the fiscal year 
2008-09 biennium, with staffing of 
about 528 full-time-equivalent staff. 
About 95 percent of the office's fiscal 
year 2009 budget went to personnel, 
lease, and other mandatory costs. 

Budget deficits resulted in staff 
reductions affecting fiscal years 2003 
through 2005. The Legislature 
provided funding for additional staff 
in fiscai years 2006 and 2007, but 
budget challenges again resulted in 
staff reductions in the next biennium. 

The Board of Public Defense has 
taken important steps to improve 
accountability. 

About 20 years ago, Minnesota state 
government assumed responsibility 
for public defender services, shifting 
from a patchwork of local public 
defense systems. Since then, the 

We found weaknesses in day-to-day 
supervision of assistant public 
defenders. For example, 43 percent 
of public defenders responding to our 
survey said their supervisors in the . .  , .... past year had not reviewed any of 
their cases in the context of assessing - 
performance. Several district chiefs 
told us they were seriously concenied 
about the performance of some part- 
time public defenders, particularly 
those that often work alone and with 
limited supervision. 

One problem is that supervisors also 
represent individual clients. Officials 
from around the state told us'that 
supervisors' caseloads limit the time 
they can spend monitoring and 
coaching assistant public defenders. 
This also hinders their ability to 
handIe performance problems before 
they become serious. Public.defense 
officials said they want to increase 
the ratio of supervisors to assistant 
public dkfenders, but have been 
stymied by budget constraints. 

Minnesota may need to reconsider 
its heavy reIiance on part-time 
public defenders. 

As of July 2009, about half of the 
state's 450 public defenders (and 65 . 
percent of public defenders outside 
the Twin Cities) worked on a part? 
time basis. Many, of them worked 



SUMMARY 

High workloads 
limit the time 
public defenders 
have to meet with 
clients and 
prepare cases. 

Lack of 
preparation by 
public defenders 
can affect court 
efficiency. 

without the benefit of a local public 
defender office housing support staff 
and district managers. District chief 
public defenders said that without 
access to a public defender office, 
part-time defenders may not request 
investigative or support services 
when needed. They also have less 
opportunity to interact with other 
public defenders in brainstorming , 

sessions, mentoring, and support. 

The public defender's office has 
had problems accurately 
quantifying public defender 
workloads. 

Minnesota has a system for 
measuring caseloads that weights 
cases based on the level of defense 
effort required. However, the 
methodology used to develop the 
weighting system in 1991 was 
flawed. Weighting standards do not 
reflect regional differences affecting 
the time needed to defend cases. For 
example, in sparsely populated but 
geographically ,large districts, public 
defenders spend muck' more time 
driving to see clients or attend court. 

The weighting standards also do not 
reflectthe changes in criminal law 
and procedure that have taken place 
over the past 20 years. For example, 
cases involving sex crimes are now 
more time-intensive. 

Public defender workloads are 
high, exceeding state and national 
standards. 

State and national standards call for 
public defenders to carry no more 
than 400 case units per year, In 2009, 
Minnesota public defenders carried 
an average weighted.caseload of 779 
case units. . 

During our site vishs, we observed 
public defenders working under 
severe time pressures. Roughly 60 

percent of public defenders, public 
defender staff, and district court 
judges responding to our surveys 
reported that public defenders' 
workloads were much higher in 2009 
than 2002. 

Heavy worldoads have hurt public 
defenders' ability to represent 
clients and court efficiency. 

Those we interviewed and surveyed 
agreed that public defenders were, on 
the whole, excellent criminal defense 
attorneys. However, stakeholders 
also reported that workloads were. 
having a noticeable impact on public . 
defenders' ability to adequately and 
ethically represent their cliehts. 

Public defendersresponding to our 
survey felt strongly that they were 
not spending enough time with 
clients. This has made it difficult for 
them to build trust, explain the 
system and charges, and make 
decisions with their clients regarding 
their defense. 

Time pressures have made it more 
difficult for public defenders to 
prepare their cases. In order to 
effectively represent their clients, . 
attorneys need sufficient time to 
interview clients and witnesses, 
perform legal research, draft motions, 
request investigative and expert 
services, and otherwise prepare for . 
hearings and trials. 

About 50 percent of district judges 
responding to our survey said that 
criminal cases in their courtrooms 
progressed too slowly or much too 
slowly toward disposition. Judges 
and court administrators responding 
to our surveys reported that problems 
scheduling public defenders for 
hearings and trials was the most 
significant cause of delays relative to 
other factors, such as a general , 
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increase in the number of criminal 
cases or availability of prosecutors. 

&dgesl considerations when 
appointing a public defender vary 
widely. 

State law establishes two general 
standards controlling eligibility for. a 
public defender. Recipients of 
means-tested public assistance should 
be automatically granted eligibility. 

District court However, we found that this did not 
judges told us always happen. 
they determine 
eligibility to be The second standard for eligibility is 

a judge's determination that the 
by a defendant cannot afford private 

public defender counsel. When evaluating an - 
Very quickly and applicant's financial circumstances, 
without sumcient judges are. to consider income, assets, 
evidence. kddebts.  

District court judges weigh these 
eligibility factors differently. In our 
survey, 63 percent of judges . 

responding said they adjusted income 
based on household expenses; 28 
percent did not. When considering 
assets, 27 percent ofjudges said they 
placed little or no weight on 
ownership of a primary residence. 
And contrary to requirements in state 
law, 24 percent of district judges 
reported that they did not consider the 
local cost of private counsel. 

Absent good information on 
applicants' financial circumstances, 
judges often reIy on "gut instinct.'' 

We asked district court judges how 
confident they were in the accuracy 
of the information they use to 
determine eligibility. Only half o f ,  
judges responding to our survey 
thought they had an accurate picture 
of applicants' earned income. Judges 
felt even less confident in the 
accuracy of information on unearned 
,income or the availability of assets 

, that could be converted to cash or 
used to secure a loan. 

Judges stated they must make 
eligibility decisions very quickly and 
without sufficient evidence. In 
practice, judges told us they rely on 
their "gut feelings" and a belief that 
most applicants would not ask for a 
public defender if they could afford a 
private attorney. 

We reviewed about 100 public 
defender applications, comparing 
information provided by applicants 
with state public assistance and 
unemployment data. We also asked 
public defenders about their opinions 
of their clients' ability to afford 
counsel, While the evidence is 
limited, it 'appears thatthe vast 

' 

majority of applicants are very low 
income and likely cannot afford an 
attorney. 

Not all clients who can pay 
something toward the cost of their 
public defender are asked to do so. 

By law, judges must order 
reimbur'sements from employed 
defendants and others who can afford 
to make partial payment toward the 
'cost of their defense. These 
reimbursements are inconsistently 
ordered. In our survey, 29 percent of 
judges responding said they rarely if 
ever order defendants to make any 
reimbursement. Data for fiscal years 
2007 to 2009 from the state court 
information system c o n f i i  that 
judges in some districts were far . 
more likely to order reimbursements 
from defendants than their peers in 
other districts. 



Introduction 

I n 1963, the U.S. Supreme Court ruled that the assistance of counsel in criminal 
prosecutions was essential to fair trials and a fundamental right under the Sixth 

Amendment.of the Constitution; Accordingly, Minnesota state government 
employs attorneys, called public defenders, to represent persons who are charged 
with a crime in Minnesota, but are unable to afford an attorney. Minnesota has, a 
broad eligibility standard meant to assure that those who cannot afford a private 
attorney have access to one, Responsibility for appointing a public defender rests 
solely with district court judges. 

In Minnesota, the Board of Public Defense oversees the public defender system. 
It appoints the State Public Defender and chief public defenders for each of the 
state's ten judicial districts and the appellate office. The board also determines 
how state funds are allocated to the districts and appellate office. 

The LegisIative Audit Commission directed the Office of the Legislative Auditor 
to evaluate Minnesota's public defender system in April 2009. Legislators' 
concerns centered around the following questions, which we used to structure the 
evaluation: 

How we11 are the resources of Minnesota's public defender system 
being managed? 

TO what extent do the resources and administrative structure of the 
public defender system support adequate representation of clients 
and efficient operation of the criminal justice system? 

Does Minnesota have reasonabIe criteria and procedures for 
determining eligibility, and are they applied consistently? 

To understand Minnesota's public defender system.and how it is managed, we 
interviewed staff and managers in the public defender's offrce, directors of 
Minnesota's four public defense corporations, officials from the State Court 
Administrator's Off~ce, district court judges, and locaI prosecutors. We also 
reviewed Minnesota statutes, public defender's office policies and publications, 
state budget submissions, and other documents. In addition, we attended two 
meetings of the Board of Public Defense. 

To help put Minnesota's public defender system and issues incontext, we 
reviewed national literature on public defense standards and national efforts to 
evaluate and improve public defender systems around the country. We also 
identified 18 states with public defense systems similar to Minnesota's.   or each 
state, we obtained documents and conducted interviews to collect comparative 
information on public defender eligibility and reimbursement standards. 
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We obtained and analyzed data from two main sources. The state court 
administrator's office provided summary-level trend data on criminal case 
filings, cases pending, and case clispositions for all criminal cases. The public 
defender's office provided historical and current data on public defender cases, 
case management, budget, and staffing. 

It is possible that data related to'a specific crime was recdrded differently in the 
two systems. For example, cases in the state court information system may count 
one criminal complaint with five defendants and five public defenders as a single 
case. In the public defender case management system, it would be recorded as 
five separate cases. Because of these differences, we used the statewide data 
from the courts primarily for background. All analyses specific to the public 
defender system was derived from the public defender case management system 
data. 

We conducted site visits in four of the state's ten judicial districts to learn in 
detail how the public defender system operates in metropolitan, suburban, and . 
YuraI areas of the state. We selected districts that provided diversity in caseloads, 
staffing levels, geographic size, and location. The four districts were the first 
district (Dakota and six supounding counties), the fourth district (Hennepin . . 
County only),' the siirth district (St. Louis and three other northeastern counties), 
and the eighth district (Meeker and 12 counties extending west). We focused on 
tuio counties each in the first, sixth, and eighth districts: (1) the county where the 
main public defender office is located and (2) a county among the smallest in . 

population. We visited both juvenile and adult court.in ~ e n n e p h  County. 

In each, of the four selected districts, we interviewed the chief district public 
defender and a supervising attorney. In each county (seven in total), we 
interviewed assistant public defenders, the county court administrator, and a 
district court judge. In each district, we interviewed a lead prosecutor from a 
county attorney's office. We also spent half-days observing several public 
defenders and obsei-ved the eligibility determination process in several counties. 

, .,-. _._- ._ . ... L? ... !L:. . .... . . After completing the site visits, we conducted extended interviews with the chief 
district public defenders in the remaining six districts and the interim chief 
appellate public defender. 

We conducted six separate surveys to learn how the public defender system 
works from various stakeholders' points of view. One was directed at all 
assistant public defenders, supervising public defenders, and district chief public 
defenders in Minnesota. The second survey went to nonattomey staff in public 
defender off~ces, including investigators, sentencing advisors, paralegals, legal 
secretaries, and off~ce administrators. The third survey was directed to all district 
and appellate court judges and Supreme Court justices. The fourth survey went 

- to all court administrators. The fifth survey went to the county attorney and a 
lead prosecutor for criminal cases in each county. 

Most questions in each of these five surveys were tailored to the survey's target 
population, but each contained three common sets of questions about 
Minnesota's public defender system. We administered the surveys online in 
September 2009 and sent reminders to nonrespondents in October. Response 
rates were: 277 of 532 public defenders (52 percent); 107 of 182 nonattomey 
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staff (59 percent); 206 of 305 judges (68 percent); 57 of 69 court administrators 
(83 pexcent); and 104 of 173 prosecutors (60 percent). 

Our sixth survey went to public defender clients. Because of logistical and 
privacy-related barriers, we were not able select a statistically representative 
sample of public defender clients. Instead, we created a short, paper survey that 
could be given to and collected from public defender clients who had just 
concluded their cases in a courthouse or were visiting their probation officers.' 
The survey included six questions related to the client's satisfaction with his or 
her public defender. 

To administer the client survey, we enlisted the aid of probation officers in 
Dakota, Hennepin, McLeod, Olmsted, and Sibley counties (encompassing 14 
probation office locations). The probation officers handled a range of clients 
with felony, gross misdemeanor, and misdemeanor convictions. Parole officers 
or administrators in each office handed a survey to visiting clients who said they 
had been represented by a public defender. Clients compieted and immediately 
returned the suvey. In addition, a member of our evaluation team visited three 
courthouses and approached public defender clients who had just completed a 
settlement conference in which they were sentenced or the case was dismissed. 

.. . . "h-total, we obtained completed surveys from 317 former clients. . ' ' " " 

We also reviewed public defender applications collected during one week in each 
of our site visit counties (including both juvenile and adult courts in Hennepin 
County). Of these, we judgmentally selected 127 to review in more detail. We . 
obtained information on public assistance status from the Department of Human 
Services for 84 applicants. From the Department of Employment and Economic 
Development, we obtained for 102 applicants any information on unemployment 
benefits received in the month the applicant applied for a public defender and 
wages reported by employers in the previous quarter. 

' To respect the boundaries of attorney-client privilege, we did not contact clients in open public 
defender cases. 



Background 

I n 1963, the United States Supreme Court ruled in Gideon v. Wainwright that 
the assistance of counsel in criminal prosecutions was essential to fair trials 

and a fundamental right under the Sixth Amendment of the U.S. Constitution. 
The Court also held that the right to counsel was obligatory on states by virtue of 
the due process of law provision in the Fourteenth ~rnendment.' Accordingly, 
Minnesota state government employs attorneys, called public defenders, to 
represent persons charged with a crime in Minnesota, but are unable to afford an 
attorney. 

Our evaluation focused on management of Minnesota's p'ublic defender system, 
, eligibility determination, public defender workloads, and the quality of 

representation provided. As background, this chapter provides an overview of 
who can qualify for a public defender in Minnesota; federal and state standards 

. . , ' governing public defenders; . , the . . . . organization . . - . , . . . and . finding of Minnesota's public 
defender system; and data on the type and number of crimkal cases in . 
Minnesota's judicial system. 

The rigk to have an attorney in criminal prosecutions applies to crimes 
established in federal, state, and local laws. The federal government provides 

defenders public defenders lo people charged with a crime under federal law. Minnesota's 
are obligated to ' public defender system applies to those charged with crime under state or local 
represent all law. In Minnesota, district court judges have sole authority to appoint public 
clients assigned to  defender^,^ Public defenders are obligated to represent any clients assigned to 
them by a judge. , them, regardless of caseloads or difficulty of the case? 

The Bill of Rights in Minnesota's Constitution directly addresses the rights of the , 

accused in criminal prosecutions. The Constitution says: 

The accused shall enjoy the right to be informed of the nature 
and cause of the accusation, to be confronted with the witnesses 

The scope of the Gideon decision was limited to felony prosecutions, but the right to counsel has 
since been expanded. In 1967, the U.S. Supreme Court extended the right to counsel to children 
charged with juvenile delinquency and in 1972 to any case in which the defendant could be 
sentenced to imprisonment. In 2002, the Court found that defendants must receive counsel ifthey 
received a suspended jail sentence or were placed on probation, and later, the probation was 
revoked and imprisonment imposed. Defendants also have a right to counsel in their first direct 
appeal of a verdict and in appeals following a guilty plea 

Public defenders may also, at their discretion or upon request, represent individuals prior to a 
court appearance if it appears that the individual is financially unable to obtain counsel. For 
example, a public defender may represent an arrested individual during a police interrogation. 
Minnesota Statutes 2009, 61 1.18. 

Dzubiak v. Mott, 503 N.W.2d 771,775 (Minn. 1993). 
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against him, to have compulsory process for obtaining witnesses 
in his favor and to have the assistance of counsel in his defen~e.~ 

Minnesota courts have interpreted this language as guaranteeing the assistance of 
counsel in "any criminal matter in which the accused [stands] a substantial 
chance of facing incar~eration."~ 

Within this constitu'tional framework, Minnesota statute requires a public 
defender to be appointed to persons who are financially unable to obtain counsel 

Public defenders and fit into one of the following categories: 
are appointed to 
defendants unable 0 Persons charged with a felony, gross misdemeanor, or misdemeanor 

to afford private (see Table 1.1); 
Persons appealing a conviction of a felony or gross misdemeanor, or counsel. pursuing a post-conviction proceeding prior to having a direct appeal 
of the conviction; 

e Convicted persons who face revocation of probation or supervised 
release; 

0 Minors ten years of age or older who are (a) charged with a juvenile 
offense (other than a petty offense or habitual truancy) or @) a child 
in need of protection or services (cHIPs);).~ 

Minnesota statutes elaborate on the meaning of "financially unable to obtain 
counsel," but the criteria leave room for judicial discretion. The law states that 

"a defendant is financially unab~e to obtain counsel ifi (1) the 
, dkfendant, or any dependent of the defendant who resides in the 

same household as the defendant, receives means-tested 
governmental benefits; or (2) the defendant, through any 
combination of liquid assets and current income, would be 
unable to pay the reasonable costs charged by private counsel in 
that judicial district for a defense of the same 

The first category of eligibility, receipt of means-tested government benefits, sets 
a relatively straight-forward eiigibility standard. The second category, however, 
aIlows substantial discretion in evaluating applicants' financial circumstances. 
We discuss the implications of this level of discretion in Chapter 4. 

M i ~ e s o t a  Constitution, art. I, sec, 6. 

5 State v. Dumas, 587 N.W.2d 299,301 (Minn. Ct. App. 1998), citing State v. Borst, 154N.W.2d 
888, 894 (Minn. 1967). 

Minnesota Statutes 2009,611.14. In addition, Minnesota law requires public defenders to 
represent predatory offenders subject to community notification hearings. Minnesota Statutes 
2009,244.052, subd. 6(b). There is no statutory requirement that public defenders represent those 
facing revocation of supervised release. However, these individuals do have a constitutional right 
to representation which has traditionally been filfilled by the Appellate Office. 

Ibid Programs that provide means-tested benefits include food stamps, Medical Assistance, and 
the Minnesota Family Investment Program. 
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Table 1.1: Levels of Offenses in Minnesota 

Eligibility 
for a Public 

Offense Description Defender 

Felony A criminal offense punishable by more than one year Yes 
in prison. It usually also involves the possibility of a 
fine of more than $3,000. 
Examples include murder, manslaughter, and most 
criminal sexual misconduct crimes. 

Gross A criminal offense punishable by imprisonment of Yes 
Misdemeanor more than 90 days but not more than one year. It may 

also involve a fine of more than $1,000 but not more 
than $3,000. 
Examples include a second domestic assault in ten 
years and contributing to a child's habitual truancy. 

Misdemeanor ,A criminal offense punishable by up to 90 days Yes 
imprisonment andlor a fine of up to $1,000. 
Examples include disorderly conduct or first-time 

. .. . , ,  . .. . driving while impaired. 

Petty An offense punishable only by a fine of up to $300. Noa 
Misdemeanor 

Examples include most traffic violations and other 
minor violations. 

a Because it carries no possibility of imprisonment, a petty misdemeanor is not a crime under state 
law. As a result, persons charged with a petty misdemeanor are not eligible for a public defender. 

SOURCES: Minnesota House of Representatives Research Department, The Minnesota Judiciary: 
A Guide for Legislafors (St. Paul, 2008); Minnesota Sentencing Guidelines Commission, Minnesota . 
Senfencing Guidelines and Commentary (St. Paul, 2009); and Minnesota Stafufes 2009, 169,89, 
subd.1, 169A.27, 609.20, 609.2242, subd.2, 609.26, subd.l(7), 609.72, subd.1 ,and 61 1.14. 

District court judges appoint public defenders, and state law requires each 
judicial district to screen requests for representation by a public defender and 
make "appropriate inquiry into the financial circumstances of tho applicant."8 
Application and screening procedures vary by judicial district, but applicants for 
a pubIic defender are required to submit a financial stsiternent under oath? 
Persons appointed a public defender also have a continuing duty to disclose any 
changes in their financial  circumstance^.^^ 

State law requires individuals appointed a public defender to share in the cost of 
these services. Public defender clients must make a $75 copayment for public 
defender services unless the copayment has been waived by a judge." 

Minnesota Statutes 2009,611.17(a) and (b). 

Minnesota Statutes 2009, 61 1.17@). 

'O b id .  

Minnesota Statutes 2009,611.17(~). Laws ofMinnesot 2009, chapter 83, art 2, sec. 47, raised 
the co-pay from $28 to $75. 
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Copayment receipts are deposited in the state's general fund. In addition, judges 
may order defendants who are employed or otherwise able to pay to reimburse 
the state in some amount for the cost of the public defender.12 Receipts from . 
these reimbursement payments are allocated to the Minnesota Board of Public 
I3efense.l3 

Various types of federal, state, and professional standards apply to public 
defenders in Minnesota. At the highest level, the U.S. Supreme Court has ruled State standards that defendants have a constitutional right to the "effective assistance of 

require public co~nsel."'~ The U.S. Supreme Court has also held that indigent defendants must 
defenders to have access to the "raw materials integral to the building of an effective 
provide prompt, defense."" The Minnesota Court of Appeals (among other courts) has stated that 
competent, and this means that a defendant has a constitutional right to adequate investigative 
diligent and expert  service^.'^ 
representation. 

The Minnesota Supreme Court has authorized rules of professional conduct for 
attorneys, including public defenders.I7 The rules require attorneys to provide 

. . prompt, competent, and diligent representation. Among other things, the rules 
require attorneys to (I) possess necessary legal knowledge, skill, thoroughness, 
and preparation; and (2) communicate promptly with clients to keep the client 
informed about the case and respond to requests for information. Lawyers' 
workloads must be controlled so that each matter in the case can be handled 
competently. Breach of these rules can result in disciplinary action up to 
disbarment. 

Although not binding on states, the American Bar Association in 2002 issued 
guidance that set forth principles of a public defense delivery system. It was 
intended to be a practical guide for policymakers and others to design efficient, 
effective, arid ethical public defense delivery systems. As shown in Table 1.2, 
the princigles address the organizational structure of a public defense system and 
effective working conditions for public defenders, among other things; 

l2 Minnesota Statutes 2009,611.20, subd. 2 and subd. 4. 

l3 Minnesota Statufes 2009,611.20, subd. 3 and 4, allocates reimbursements from employed 
defendants to "the state" and reimbursements from those with an ability to make partial payments 
to part-time public defenders to offset their overhead costs. In practice, however, all 
reimbursements are paid to part-time defenders. , 

l4 Strickland v. Washington, 466 U.S. 668 (1984). In this case, the-Supreme Court said that the 
public defender's conduct must have "so undermined the proper functioning of the adversarial 
process that the trial cannot be relied on as having produced a just'result," In addition, the 
defendant must show that, but for the attomeys' conduct, the result of the proceeding would have 
been different. This two-pronged test has made the ineffectiveness standard hard to meet. In past 
cases, defense attorneys who have slept through the trial, used illegal drugs during the trial, or said 
they were not prepared were not deemed "ineffective." Thus, a finding of ineffectiveness is more a 
measure of egregious dysfunction than a useful measure of quality. 

l5 Ake v. Oklahoma, 470 U.S. 68,77 (1985). 

l6 1n Re the Application of Charles Ray Wilson for Payment of Services, 509 N.W.2d 568,571 
(Minn. Ct. App. 1993). 

l7 Minnesofa Rules ofProfessiona1 Conduct (2007), http://www.courts.state.mn.us/lprblmrpc.html, 
accessed May 8,2009. 
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Table 1.2: American Bar Association's Principles of a 
Public Defense Delivery System, 2002 

I .  The public defense function, including the selection, funding, and payment of 
% defense counsel, is independent. 

2, Where the caseload is sufficiently high, the public defense delivery system 
consists of both a defender office and the active participation of the private bar. 

3. Clients are screened for eligibility, and defense counsel is assigned and notified of 
appointment, as soon as feasible after clients' arrest, detention, or request for 
counsel. 

4. Defense counsel is provided sufficient time and a confidential space within which 
to meet with the client. 

5. Defense counsel's workload is controlled to permit the rendering of quality 
representation. 

6. . Defense counsel's ability, training, and experience match the complexity of the 
case. 

7. The same attorney continuously represents the client until completion of the case. 
8. There is parity between defense counsel and the prosecution with respect to 

resources, and defense counsel is included as an equal partner in the justice 
system. 

9, Defense counskl is provided with and required to attend continuing legal 
education. 

10. Defense counsel is supervised and systematicaily reviewed for quality and 
efficiency according to nationally and locally adopted standards. 

SOURCE: American Bar Association, Ten Principles of a Public Defense Delivery System (2002), 
- 

lfdIPUVE$OTA9S PmLIC DEFEmER 
SYSTEM 
The organization of Minnesota's public defender system has evolved over time. 

Minnesota's Historically, the public defense system consisted of part-time attorneys working 
for and funded by counties. The Minnesota Legislature created the State Board 

public defender of Public Defense in 1981 to oversee the public defense system.18 In establishing 
system is part of the board, the Legislature made it part of the judicial branch of state government 
the state's jadicial but not under judicial administrative control. The state began assuming financial 
branch but not responsibility for public defense in 1989, phasing in full state control over 
under judicial several years.1g 
administrative 
control. Minnesota's transition to state control of the public defender system was part of a 

national trend. Researchers had found that county-based systems were more 
likely than state systems to have excessive caseloads, judicial interference, and 

l8 Laws ofMnnesofa 1981, chapter 356, sec. 360, subd. 1 and 2. 

l9 ~ a w s  ofMinnesofa 1989, chapter 355, ak. 1, see. 7. 
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insugcient Gaining for public defenders?' Further, locally-funded systems more 
often led to inequitable representation because local caseloads and revenue 
varied. Minnesota has sought to promote uniformity in the access to public 
defender services across the state and is now one of about 20 states with a 
centrally funded and managed system. 

Organization 

The Minnesota 
Board of Public 
Defense oversees 
the public 
defender system. 

The current organization of Minnesota's public defender system is illustrated in 
Figure 1,l. By law, the State Board of Public Defense consists of seven 
members, including four attorneys appointed by the Supreme Court and three . 

public members appointed by the governor?1 The Board is charged with . 

appointing a state public defender, chief district public defenders in each judicial 
district, a chief appellate public defender, and (with the advice of the state public 
defender) a chief admini~trator.~~ The State Board of Public Defense must also 
recommend a budget to the Legislature and establish procedures for distribution 
of state funding.23 Members are reimbursed for expenses and a per diem of $55 
per day of board a~tivities.'~ 

The state public defender and chief administrator have primary administrative 
responsibility for the public defender system. The state public defender 
establishes (1) standards regarding qualifications, training, size of legal staff, 
caseloads, and eligibility; and (2) policies and procedures to administer the 
district public defense system,25 The chief administrator serves at the pleasure of 
the board and is the head of the Administrative Services Office, which operates 
the budget, accounting, human resources, and information technology functions. 
The chief administrator also has direct responsibilities to the board, including 
enforcing board rules, regulations, and orders; managingresearch and planning; 
assisting the.board with its financial duties, and making recommendations to 
improve the effidient operation of the public defense system?6 

Responsibility for providing public defense services is divided among ten public 
defense districts that align with the court system's ten judicial districts and an 
appellate office. Each district has one administrative office and may have 
satellite offices as well. An appointed chief public defender leads each district 
and is responsible for managing the budget allocated to the district, hiring and 
supervising personnel, and managing case assignments. Chief public defenders 

20 National Legal Aid & Defender Association, ARace to the Bottom: Trial-Level Indigent 
Defense Systems in Michigan (Washington, DC; 2008); National Legal Aid & Defender 
Association, Justice Impaired: The Impact of the State of New York's Failure to Effectively 
Implement the Right to Counsel (Washington, DC, 2007). 

Minnesota statutes 2009, 611.215, subd. I(a). 

22 Minnesota Statutes 2009,611.215, subd. 2(a); 611.23; 611.24(a); and 611.26, subd. 2. 

23 Minnesota Statutes 2009,611.215, subd. 2(a) and subd. 2(b). 

24 Minnesota Statutes 2009, 611.215 subd. l(b) and 15.0575, subd. 3. 

25 Minnesota Statutes 2009, 611.215, subd. 2(c) and 611.25, subd. 3. 

26 Minnesota Statutes 2009,611.215, subd la 
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may also cany caseloads. The chief appellate public. defender represents 
defendants appealing felony or gross misdemeanor  conviction^, those pursuing 
other post-conviction proceedings, and children appealing a delinquency 
adjudication. , .  . ,  . ,  . 

Figure 9.1: Organization of the ~innesota Public 
Defender System, 20'1 0 

... , 

Minnesota Board of Public Defense 

Nonprofit Public 
Defense 

Corporations 

I 

Chief Appellate Public Defender and 10 District Chief Public Defenders 

I I 

I Administrative Service Office functions: 
Human Resources, Budget, 

Accounting, Information Technology 

SOURCE: Office of the Legislative Auditor, analysis of Minnesota ~ f a f u t i s  2009, chapter 61 1. 

Assistant Public 
Defenders 

The staff attorneys representing clients on a daily basis are called "assistant 
public defenders," and they are supervised by :'managing attorneys." As shown 
in Table 1.3, Minnesota employs a mix of M1-time and part-time public 
defenders.27 Part-time public defenders usually maintain a private practices in 

. . 

District Staff: 
Investigators, Case ~is~osi t ion Advisors, 

Paralegals, Legal Secretaries, Administrative Staff 

27 AS a carryover from the county-based system, some public defenders in Hemepin and Rarnsey 
counties are still county e,mployees. Their numbers are dwindling through attrition as all new hires 
must be state employees. 
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addition to representing public defender clients. All public defender oftices are 
staffed with investigators, paralegals, legal secretaries, case disposition advisors, 
and support staff. 

Table 1.3: Public Defender Staffing, July 2009 

District 

First 
second 
Third 
Fourth 
  iff h 
Sixth 
Seventh 
Eighth 
Ninth 

Number of Full- 
Time Attorneys 

15 
26' 
16 
88b 
11 
5 
9 

I 
16 

Number of Part- 
Time Attorneys 

26 
" 22 

16 

15 
12 
22 
3 1 
16 
19 

Total Full-Time- 
Equivalent 

(FTE) Attorneys 

34 
39 
27 
97 
19 
20 
32 

12 
30 

Tenth . .. 22 . , 
36 47 . ,  . .. . 

Appellate ' - 23 - 4 ' - 25 
Total 232 219 381 

a ~ s  a carryover from the county-based system, 23 public defenders in the second distrlct are still 
Ramsey County employees. 

61 public defe.?ders in the fourth district are Hennepin County employees. 

SOURCE: Public Defender Administrative Services Office. 

In addition to distributing state finds to the district public defenders and the 
Appellate Office, the Board of Public Defense may appropriate money to 
nonprofit criminal and'juvenile defense corporations that serve low-income 
clients.28 These public defense corporations may accept felony, gross 
misdemeanor, misdemeanor and juvenile cases where defendants meet financial 
eligibility standards. In order to receive state funds, the public defense 
corporations are required to provide matching funds. The Board of Public 
Defense currently funds four public defense corporations that primarily serve 
minorities who would otherwise need public defender ser~ices.'~ 

Minnesota Stafufes 2009, 61 1.216, subd. I. 

'' The four public defense corporations are the Neighborhood Justice Center (St. Paul), the Legal 
Rights Center (Minneapolis), Duluth Indian Legal, and the Regional Native Public Defense 
Corporation (serving the communities of the Leech Lake and White Earth Reservations), 
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Resources 
' Public defender system expenditures totaled $136 million in the fiscal year 2008- 

2009 biennium, with staffing of about 528 full-time-equivalent staff.3' About 91 
percent of these expenditures and staff were allocated to the ten public defender 
districts. The appellate office accounted for 7 percent of spending, and 

Budget reductions administrative office expenditures accounted for the remainder. As shown in resulted in two Figure 1.2, expenditures and staffing for the public defender system have 
rounds Of layoffs fluctuated. Budget defioits resulted in staff reductions affecting fiscal years 2003 
in 2003 and 2008. through 2005. The Legislature provided funding for additional staff in fiscal 

years 2006 and 2007, but budget challenges again resulted in staff reductions in 
the 2008-09 biennium. 

Figure 1.2: Board of Public Defense Budget Data by 
Biennium, Fiscal Years 2000 to 2011 

140 
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FY00-01 FY02-03 FY04-05 FY06-07 FY08-09 FY10-11 ' 

\ - Expenditures .- - - FTE 

NOTES: FTE is full-time-equivalent staff. Fiscal year 2010-1 1 expenditures are as budgeted; all other 
years are actual expenditures except for fiscal year 2003 where we used the budgeted amount 
because actual amount was not available. Data are not indexed for inflation. FTE data are . .. 
Imprecise. According to the public defender's office, FTE counts compiled for biennial budget 
documents did not consistently account for public defenders i? Hennepin and Ramsey counties who 
arecounty, not state, employees. FTE counts may also include open positions that the state public 
defender did not intend to fill. The Public Defender's Office does not maintain historical staffing data; 
thus, we relied on the information in state budget documents. 

SOURCE: Office of the Legislative Auditor, analysis of Minnesota Board of Public Defense biennial 
budget documents, fiscal years 2000 to 201 1. 

30 Full-the-equivalent staff counts include assistant public defenders'in Henneph and Rarnsey 
counties who remain county employees. 
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In fiscal years 2008-09, roughly 95 percent of the off~ce's budget was dedicated 
to personnel costs, mandatory expenditures (such as mileage reimbursement), 
and lease costs. Important among remaining expenditures are funds set aside for 
services other than counsel, including expert witnesses, interpreters, grand jury 
transcripts, and short-term lawyer help for complex cases. 

C JlllAL CASE STATISTICS 

The number of 
' felony cases in 

Minnesota's 
criminal justice 
system grew by 
37 percent 

. . between 1999 
and 2008. 

According to the state public defender's office, public defenders are quite likely 
to be appointed in felony and gross misdemeanor cases. In 2008, the courts 
recorded filing of about 29,000 felony cases and 32,000 gross misdemeanor 
cases, as shown in Table 1.4.~' Compared to filings in 1999, this represents a 37 
percent increase in felony cases and a 12 percent increase in 'gross misdemeanor 
cases. As we discuss more in Chapter 3, the increase in felony and gross 

Table 1.4: Criminal Cases Filed for Case Types Likely 
to Involve an Public Defender, 1999 to 2008 

Felony 

21,420 
22,262 
24,448 
28,239 
29,119 
30,075 

31,749 
32,607 
31,268 
29,287 

Gross 
- Misdemeanor Misdemeanora - 

28,579 244,060 
29,121 246,566 
30,127 229,722 
29,574 246,315 
28,566 264,580 
30,737 263,344 

32,004 ' 248,148 
34,029 258,152 
33,984 234,595 
32,043 2f4,612 

Juvenile 
~ e l i n ~ u e n c ~ ~  - 

25,030 

24,740 
. 24,020 
23,493 
22,388 
20,916 

20,511 
22,577 
22,094 
20,144 

Total 

319,089 
322,689 

308,317 
327,621 
344,653 
345,072 

332,412 
347,365 
321,941 
296,086 

Percentage 
Change, 36.7% 12.1% -12.1% -19.5% -7.2% 
1999-2008 

NOTE: The data include ail criminal cases filed. Public defenders may or may not have been 
assigned. 

a Filing counts include three misdemeanor types: fifth degree assault, misdemeanor DWI, and other 
nontraffic misdemeanors. The counts exclude parking, juvenile traffic, and other traffic-related 
misdemeanors. 

Filing counts include felony, gross misdemeanor, and misdemeanor juvenile delinquency cases. 
Public,defenders could be appointed in other types of juvenile cases, but according to the public 
defender's office, they are most likely to be involved in delinquency cases. 

SOURCE: Office of the Legislative Auditor, analysis of Minnesota court information system data. 

31 Counting criminal cases is actually quite complicated because a crime can involve multiple 
charges, defendants, and court events. Thus, case counts can vary depending on which element is 
the focus of analysis. 
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misdemeanor cases tracks with a general legislative trend of recategorizing 
offenses to higher levels (for example, reclassifying misdemeanors as gross 
misdemeanors and gross misdemeanors as felonies). 

Xn misdemeanor cases, public defenders are more likely to be appointed when the 
offense is more likely to result in jail time, for instance in charges of fifih degree 
assault or drivhg while under the influence of drugs or alcohol. Table 1.4 shows 

The vast majority the number of misdemeanor cases filed for case types likely to involve a public 
of criminal cases defender.32 As shown, the number of misdemeanor cases in these categories 

. are resolved declined by about 12 percent from 1999 to 2008, 

without a trial. 
Public defenders also represent juveniles, commonly in cases with charges of 
felony, gross misdemeanor, or misdemeanor juvenile delinquency. As shown in 
Table 1.4, juvenile delinquency case filings declined by almost 20 percent 
between 1999 and 2008. 

The vast majority of criminal cases were closed without a trial in 2008, as shown 
in Figure 1.3, About 95 percent of felony cases and 98 percent of gross 
misdemeanor cases were closed at a hearing, often through a plea agreement (an 

. agreement between the prosecutor and defense attorney in which a defendant 
. . . . . . . , ' 

pleads giltjr-as p a 2 f  a bargained-for resolution of the case). Among 
misdemeanor cases, about 30 percent of cases were resolved at a hearing, and 69 
percent were resolved outside of a hearing or trial. For example, many 
misdemeanors (such as traffic violations) are settled with payment of a fine. 
Court data for 1999 through 2007 show very similar resolution patterns. 

32 AS agreed with the public defender's office, we included three misdemeanor case types as 
. categorized in the state court information system: fifth degree assault, misdemeanor driving while 
under the influence, and "other nontraffic.' Including all misdemeanor case types, there were 1.5 
million misdemeanor cases filed in 2008. 
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, . 

Figure 1.3: ' Means of Case Resolution by Level of 
Offense, 2008 . 

Percentage of . 
Cases Resolved 

Felonies Gross Misdemeanors Misdemeanors 

HResolved with Hearing Activity 

a&solved without Hearing Activity 

Resolved with a Jury or Court Trial 

NOTE: Jury trials are heard by a panel of citizens, while court trials are heard by a judge but no jury. 
Cases resolved without a hearing could be settled with a plea bargain, payment of a fine or dismissal 
of the case by the prosecutor. Cases resolved with a hearing generally refers to cases in which the 
defendant agrees to a plea bargain with prose~;utors in order to avoid a trial. It may also refer to 
cases where the judge dismisses a case, or where the defendant pleads guilty as charged. 

SOURCE: Oftice of the Legislative Auditor, analysis of Minnesota court information system data. 



Management 

A bout 20 years ago, the Minnesota Legislature determined that the public 
defense system was properly the state's responsibility and began shifting 

control of public defender services from counties to the state. Iq 1992, the Office 
of.the Legislative Auditor (OLA) evaluated the adequacy of the public defender 
system's organizational structure and administration. We found numerous 
management challenges ktemming from limited progress at the time in moving 
from a county-financed system to a statewide system, as shown in Table 2.1. 

'h this evaluation, we again assessed how well the public defense system is 
managed by the Board of Public Defense and its management team. Specifically, 
we evaluated the uniformity of the public defender system across the state, 
performance assessment and accountability, reliance on part-time public 
defenders, strategic planning a,nd budgeting, and management of recent resource 
reductions, , . 

Table 2.4: Finding's from the Office of the Legislative 
Auditor's 'I992 Evaluatiorn of the Public Defender 
System 

Eight of ten districts did not have full-time public defender offices. 
State funds for public defenders were being spent by counties without adequate 
reporting and review of expenditures. 
District chiefs provided limited supervision of assistant public defenders, 
particularly those based in other communities. 
District chiefs lacked sufficient training in administ'ration, personnel, and financial 
management. 
Compensation for part-time public defenders was inequitable. 
Goals for the state public defender system were not clearly articulated and defined. 
The board and administrative staff had not done enough systematic, long-range 
planning. 
t h e  board and its administrative staff had established few written, uniform 
management policies and procedures. 
The board allocated money to districts based on historical tradition, not 
assessments of need. 

SOURCE: Office of the Legislative Auditor, Public Defender System (St. P.aul, 1992). 

STATE WIDE L ! ~ D ~ X $ T ~ W ~ ~ T I O N  
We assessed the extent to which the public defender system has uniformity in its 
administrative control over staff, compensation practices, public defense policies, 
and information systems. We found that: 



18 PUBLIC DEFENDER SYSTEM 

The administration of the public defender system has becoae more 
uniform following the state's assumption of responsibility for it. 

Minnesota now has a centrally managed public defender system. Financial 
authority, policy setting, and other administrative control is centralized with the 
Board of Public Defense, chief public defender, and chief administrator. In 
addition, each of the ten districts are staffed with at least one full-time public 
defender and at least one office, as shown in Figure 2.1. With the exception of 
Hennepin County, counties do not provide funds for public defender services that 
are by law the responsibility of the statk.' The board allocates funds to district 
chiefs who manage each district's budget and staffing. 

The Board of 
Public Defense 
has addressed . : 

many of the 
. problems . 
identified in our 
1992 evaIuation of 
the public 
defender system. 

For the most part, the public defender system operates under a unified 
compensation structure. Assistant public defenders have been represented by a 
union since 2000, and their contract with the Board of Public Defense sets forth 
the terms of.compensation and benefits. Nonattorney staff, including 
investigators and paralegals, are also covered by a union contract. 

Certain assistant public defenders in Hennepin and Ramsey counties are county 
employees paid under county compensation . , . . . . .. systems. . At the time the state 
assumed responsibility for public defense, only Hennepin and ~ & s e ~  counties 
employed fill-time public defenders. These attorneys were allowed to remain 
county employees; newly hired public defenders were (and still are) state 
employees. 

Pay disparities exist among assistant public defenders employed by the state and 
those who are still employed by Hennepin and Ramsey counties. Both counties' 
pay scales are higher than the state's, allowing county-employed public 
defenders to be paid more than state-employed public defenders with comparable 
years of experience. Absent other changes to the system, attrition among the 
county-employed attorneys will eventually eliminate these differences. 

The Board of Public Defense has adopted systemwide policies and procedures. 
Several of the statewide policies respond to issues raised in our 1992 report. For 
example, the board has established statewide standards for caseloads, public 
defender qualifications, staffing of public defender offrces, and conflicts of 
interest.. The Board has also adopted standard procedures for personnel matters 
and handling client complaints. 

The public defknder's office has struggled with creating a useful case 
management system since the state assumed responsibility for public defense. In 
1992, we reported that the Board of Public Defense needed to establish a uniform 
management information system for monitoring cases and hours across districts. 
The board developed a case information management system, and all districts 
were using online case reporting as of January 2002. The system is outdated, 
however, andthe office plans to implement a new case management information 

Hennepin County pays for the office space used by the District 4 public defender's office, an 
expense paid in all other districts by the state, Also, Hennepin County pays the cost of having 6 e  
public defender's office provide certain services that are the responsibility of counties, including 
appeals of misdemeanor convictions and.representation of adults in child protection cases. 
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Figure 2.1: ~innesota  Public Defender Districts, 2010 

District 9 
17 counties 
23 judgeships 
16 full-time attorneys 
19 part-time attorneys District 6 
Offices in Bemidji, Brainerd, 4 counties 

Crookston, Grand Rapids, Thief 17 judgeships 
, River Falls, Walker 5 full-time attorneys 

22 part-time attorneys 
Office in Duluth 

District 7 
10 counties 
28-judgeships, 
9 full-time attorneys 
31 part-time attorneys 
Offices in Fergus Falls, 

Moorhead, and 
St. Cloud and Stillwater 

District 8 
13 counties 26 full-time attorneys 
I I judgeships 22 part-time attorneys 
1 full-time attorney Offices in Maplewood and St. Paul 
16 part time attorneys 
Office in Willmar District 4 

88 full-time attorneys '. 
15 part-time attorneys 
Offices in Minneapolis 

District 3 District 5 District 1 
15 counties 7 counties I I counties . 
18 judgeships 35 judgeships 23 judgeships 
I I full-time .attorneys 15 full-time attorneys 16 full-time attorneys 
12 part-time attorneys 26 part-time attorneys 16 part-time attorneys 
Offices in Fairmont, Mankato, Offices in Chaska, Glencoe, and Offices in Owatonna and Rochester 

Marshall, and Worthington Hastings 

SOURCE: Office of the Legislative Auditor, compilation of information from the office of the public defender and state court 
administrator's office. 
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There is now a 
clear chain of 
accountability 
from assistant 
public defenders 
in the field to the 
Board of Public 
Defense. 

system in 2010. The new system will pull case data directIy from the court 
information system (making it more accurate) and is expected to support better 
tracking of cases. 

In addition to weaknesses in uniform administration of public defender services 
in Minnesota, we also found in 1992 that the public defender system lacked a 
clear chain of command leading to the board, defined goals, and adequate 
training and supervision of assistant public defenders. In this evaluation, we 
found that: 

e The Board of Public Defense and state public defender have taken 
important steps to improve accountability, but they could do more to 
measure and supervise the quality of pyblic defender services. 

Performance Goals and AccountabiIity 

The Board of Public ~ e f e n s e  has established five performance goals to guide the 
public defender system. Th,ey are listed in Table 2.2. The state public defender . - . . . .. . . . . .. 

makes annual work plans structured around these goals and submits annual 
reports to the board on his success in meeting his plan. several years ago, the 
state public defender began requiring district chiefs to submit annual work plans 
as well. The board's personnel committee reviews and approves these plans. 

Table 2.2: Board-Established Goals for the Public 
Defender System in M.inmesota, 2009 

o Ensure that the statewide system of public defense is a fully involved partner in the 
criminal justice system. 

. Encourage excellent, creative, collabsrative advocacy. 
a Provide client-centered representation at both the trial and appellate level. 
o Pay continual attention to training, skills-development, and rnentoring for all staff. 
e Demonstrate a commitment to recruiting and retaining a highly dedicated, well 

trained, and diverse workforce. 

NOTE: The ~ d a r d  of Public Defense originally adopted performance goals in December 2006. The 
goals presented In this table reflect wording revisions adopted by the board in August 2009. 

SOURCE: Minnesota Board of Public Defense policy document, August 2009. 

i 

The chain of accountability from assistant public defenders in the field to the 
Board of Public Defense is organizationally clear, and the state public defender 
uses a variety of mechanisms to ensure communication up and down the chain. 
The Board- of Public Defense meets regularly with the state public defender, chief 
administrator, and district chiefs, On a rotating schedule, chiefs make 
presentations on their districts to the board. 
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" The Board of 

Public Defense 
recently 
implemented new 

' .pxocedures to 
strengthen 

Based on our attendance at several' Board of Public Defense meetings and a 
review of board agendas, minutes, and information packets for the past year, we 
think the board stays well informed.on the status of its budget and the general 
activities of the state public defender and districts (training provided, district 
caseloads, staffkg levels, meetings held, etc.). However,. the district work plans 
varied in breadth and specificity, and some are less us'eful than others as tools for 
assurkig accountability. In addition, district chiefs' presentations to the board 
focused on descriptive characteristics of their districts and caseIoads. They were 
not written or used as a way to assess how well the district chiefs are doing their 
jobs. The board also did not use the presentations as platforms to discuss with 
the district chiefs solutions to specific district challenges. 

The Board recently concluded that the process used to assess the performance of 
district chief public defenders needed to be changed to provide more involvement 
by the state public defender and the Board of Public Defense. In August 2009, 
the board,adopted a revised policy that added several components to the 
performance review process. For instance, the state public defender will 
annually prepare a written evaluation of the chief public.defender's performance 
in man&ging the district and implementing his or her work plan. These 

' 

evaluations and any written response from the chief will be submitted to the . . . . . .' . .- . . . .. . . Board's Personnel Committee for review, 

supervision of . The Board of Public Defense and state public defender have emphasized quality 
district chief representation of clients as the office's top priority. However, they have not 
pu.blic defenders. developed measures of outcomes related to the quality of representation provided 

to clients. In October 2009, the state public defender asked for and received the 
board's approyal. to begin developing'criteria of quality representation. Lack of 
such criteria make it harder to objectively measure the performance of 
individuals and districts. It also makes it harder for the board to demonstrate to 
the Legislature and others the impact of budget and staff cuts. 

Training and Performance Appraisal 

The state public defender has established training programs for public defenders 
. and procedures for assessing their performance. The state public defender said 

the office tries to provide enough in-house training to meet continuing 
professional education requirements for attorneys. Some training is statewide, 
while other sessions are district-specific. The office also has a mandatory 
training curriculum for new public defenders. 

Annually, district chiefs and managing attorneys are to formally assess assistant 
public defenders' performance. The major appraisal elements are case 
administration, pre-trial preparation, advocacy, client communication, office 
communication, and professional development. The performance review process 
is also to iriclude progress toward individual goals established the previous year 
and setting of goals for the coming year. 

P.ublic defenders responding to our survey were generally satisfied with their 
access to training and the quality of it, as shown in Table 2.3. About 94 percent 
of respondents reported that they were able to meet their most recent continuing 
legal education obligations on time. Still, 25 percent of survey respondents 
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disagreed or strongly disagreed that they had sufficient access to professional 
training. During our site visits, several public defenders noted that recent budget 
cuts had resulted in the loss of several important training opportunities, namely 
an annual, statewide meeting of public defenders and access to outside criminal 
defense training. . 

Table 2.3: Public Defenders' Opinions of Training 
and Performance Appraisal, 2009 

I had sufficient access to professional training. 

The training I received wa,s timely and useful. 

I received a formal performance review that 
included goal setting. 

My supervisor provided useful feedback and 
coaching. 

My good work was recognized and celebrated' 
in some way. 

Percentage of Respondents 

Agree or Disagree 
Strongly or Strongly No 
Agree Disagree Opinion 

72% 25% 1 % 
79 15 2 
82 12 3 

NOTES: Percentages are based on 277 survey responses. Percentages may not sum to 100 
because of rounding and because we did not include in the table the small percentage of respondents 
who did not answer the question. 

SOURCE: Office of the Legislative Auditor, analysis of public defender survey results, 2009. 

About three-quartkrs of respondents agreed that they received an annual 
performance appraisal and useful feedback and coaching from their supervisors, 
as shown in Table 2.3. Most of these performance reviews seem to have been 
done on time. Seventy-eight percent of public defenders responding to the 
survey said they had received their most recent review on time or within a few 

We found months. However, I1 percent said their last review was over six months late or 
weaknesses in the still had not been provided. 
day-to-day 
supervision of Although training and performance appraisal procedures are in place, we found 
assistant public evidence of weaknesses in day-to-day supervision of assistant public defenders. 

defenders. For example, we asked assistant public defenders in our survey how often in the 
past year their supervisors had reviewed one or more of their cases in the context 
of assessing performance. Forty-three percent reported "not at a1lqaY2 Managers 
and chiefs told us they rely extensively on complaints from clients and others to 
judge whether a public defender is doing an acceptable job. 

The extent of day-to-day supervision is limited partly by the fact that supervisors 
(called managing attorneys) also represent public defender clients. Officials 
around the state interviewed for our site visits said supervisors' caseloads limit 

About 22 percent of assistant public defenders responding to our survey said their supervisors had 
reviewed a case once or twice; another 23 percent said three or more times. 
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The state public 
defender said he 
needs additional 
resources to 
increase the 
amount of time 
managers have 
available for 
supervisory 
duties. 

the time they can spend monitoring and coaching assistant public defenders. 
Limited supervisory time also undermines managing attorneys' ability to handle 
problems before they become serious. Recognizing this, the Board of Public 
Defense established a policy that by July 2008 managing attorneys would carry 
caseloads not greater than three-quarters time and, by January 2009, no greater 
than half time. According to the public defender's office, lack of resources has 
hindered the office's progress in reducing managing attorney caseloads. 

Judges we interviewed and surveyed had mixed opinions of public defend.ers' 
performance and the extent to which they are supervised. During our site visits, 
some judges reported that public defenders were poorly managed and supervised 
and that the Board of Public Defense and state public defender were not ' 

sufficiently aware of or responsive to problems in the districts. In our survey, 43 
percent of responding district court judges responding said that any problems 
with public defenders' performance were promptly and adequately addressed by 
their supervisors. However, 33 percent said this was not the case. Among this 
group of respondents, one district judge commented that, "there really is no 
supervision of the more senior public defenders, so problem behaviors are not 
addressed." 

L .  . , . . . .. . . , . . , . 

RECOMMENDATIONS 

The Board of Public Defense should ensure that district chiefpublic 
cEefenders'presentations to the Boarfocc~s more on districtperfomance 
and clzallenges rnther than descriptive chnracter&tics of the districri 

The stqte public. defender shoiild establish stricter criteri~ for the strilcture 
' nnd content of district chiefi' workplans. 

The Board of Public Defnse and state public clefender should establish 
standards for and measures of quality represehtation of clients. 

, The Board of Public Defense and state public dqender should improve 
mn~agementprnctices ilznt ensnre active scrpervision offirll- nndpnrt-time 
assistantpublic,rlefenders to monitor their performance representing clients 
&d litiga&g in AM. .. .,.. . 

The Board of Public Defense has made important progress establishing a 
uniform, accduntable public defender system throughout the state. Nevertheless, 
we identified several areas that need attention. To improve accountability, the 
board and state public defender need to establish higher expectations for the 
quality of district chief work plans and presentations to the board. In turn, board 
members need to do more to engage district chiefs in meaningful discussions of 
district performance and policy. The board's changes to the process for assessing 
district'chief public defknders' performance are a good starting point. 

The bo,ard has stated its intent to better define and measure what it means to 
provide quality legal representation for public defender clients. Development of 
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such measures will be another important step in improving the accountability of 
Minnesota's public defender system. 

Supervision of assistant public defenders is an issue we raise in different contexts 
in this report. Here, we recomniend that the Board of Public Defense improve 
procedures and expectations surrounding the supervision and appraisal of 
assistant public defenders' performance. The purpose is to ensure more active 
supervision and observation of how public defenders represent their clients. In 

' discussing this recommendation, the chief administrator said that a shortage of 
resources may be a barrier to implementing it. For example, increasing the 
amount of time managers have available for supervisory duties would require an . 
infusion of resources to lessen their case loads. 

3WIELMCE ON P&T-T3C]LB/%E I P ~ k H C  
DEFENDERS 

In 1996, the state 
public defender 
concluded that 
using full-time 
publiC defenders 
had important 
advantages over 
retaining part- 
time attorneys. 

Minnesota depends heavily on part-time attorneys to provide public defense 
services around the state. In the early 1990s when the Minnesota Board of Public 
Defense was leading the transition to a statewide system, national public 
defender standards'called for public defender organizations to be staffed with 
full-time attorneys. However, the board felt that the existing pool of part-time 
public defenders in the state were a talented and committed group. Thus, the 
board chose to proceed using offices staffed with fu1l:tirne attorneys as well as a. 
network of part-time public defenders assigned to one or more counties, "so as to 
get the best of both  world^."^ In addition, the American Bar Association 
standards for public defender systems (see Table 1.2) call for active participation 
of the private bar. According to the public defender's office, this takes different 
forms in different states; in Minnesota, it is implemented through part-time 
public defenders. 

In 1996, the state public defender's office formally assessed the pros and cons of 
full-time and part-tke public defense arrangements? It concluded that 
establishing fill-time public defender offices had several key advantages over, 
and was more cost effective than, retaining part-time attorneys to do the same 
work. As shown in Table 2.4, the office concluded that full-time offices can 
connect otherwise isolated public defenders to training opportunities and support 
staff services as well as improve accountability. 

Today, the state public defender, chief administrator, and others in the public 
defense management t e b  continue to believe there are important advantages to 
using a mix of full-time and part-time public defenders. They assert that 
retaining part-time public defenders is more cost-effective than using all full-time 
attorneys, provides a flexible way to assign public defenders when another 
attorney has a conflict of interest in a case, and allows the state to attract and 
retain very experienced lawyers who would otherwise not be public defenders. 

Stuart, John, Branch Oflces For Public Defenders in Greater Minnesota: An  valuation for the 
State Board ofpublic Dgenense (St ,  Paul, 1996);1, 

lbid. The evaluation was conducted about 16 months after new public defender offices had been 
established in Greater Minnesota. The evaluation focused on 6 of the 11 new offices. 



Table 2.4: State Public %)ef@nder1s Conclusions 
~egarding'the Benefits and Risks  of Using ~ u l l - ~ i m e  . 

Public Defender Offices, "196 

Advantages of Full-Time Public Defender Offices 

More accessible to clients Provide ihentified "public defender" offices open 
during regular hours 
Have staff specialized in crimirial and juvenile court 
work 

Uniform delivery of support 
services and specialized 

' resources 

Improved interactions with the 
In districts court system 

outside of the 
Twin Cities, Improved administrative structure 

and accountability 65 percent of 
defenders : More cost-effective ., . 

in 2009 were part 
time. 

Access to training, investigation, legal research, and 
other services 
Access to social work support for planning 
alternative sentences 
Greater participation as a partner in the criminal 
justice system 
Quick coverage of cases when needed 
Facilitate regional balance of case assignments , ' 

Serve as communication hubs for public defense 
staff, the courts,.ahd outside organizations 
Among six full-time offikes a"d thrd&+meth.ods 5f ' 
estimating costs, full-time offices were more cost- 

'effective than retaining part-time attorneys to do the 
same work. 

Risks associated with Full-Time Officesa 

~eallocates resources - Adding full-time offices may reduce resources for 
part-time public defenders ' 

Makes the handling of conflict Over-investment in full-time offices may make it hard 
, cases more difficult to pay qualified attorneys to handle conflict cases 
Possible loss of expertise Full-time public defenders may have less experience 

that part-time attorneys in a particular county 

a The report notes that ''inone of these [risks] seems to be an active problem at fhe moment, but they 
remain items to keep in mind when planning for the future." 

SOURCE: Btuart, John. Branch Offices For Public Defenders in Greater Minnesota: An Evaluation 
for the State Board of Public Defense (St. Paul, 1996), 13-22. 

We assessed the risks and advantages of the continued reliance on part-time 
public defenders and found that: 

a The Board of Public Defense has not fully addressed long-standing 
risks presented by heavy reliance on part-time defenders. 

t 

In our 1992 report, we said that supervision of assistant public defenders needed 
ta be strengthened because it was difficult for district chiefs to supervise and hold 
accountable public defenders working in different communities. The eight non- 
metro districts were staffed at the time almost exclusively by part-time defenders, 
and we recommended that the board establish full-ti.me positions and offices in 
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those  district^.^ By 1995, the public defender system included 10 main district 
offices and 13 satellite offices. Yet as of July 2009, about 65 percent of assistant 
public defenders in districts outside of the Twin Cities were part-time. 

Many part-time 
public defenders 
in rural areas of 
the state work 
without the 
benefit of support 
from a nearby 
public defender 
office. 

Part-time defenders are typically assigned to work in one or more specific 
counties, and many of those residing in non-metro districts work without the 
benefit of a public defender office located in their immediate vicinities. Main 
district ofkices and satellite offices house support staff and the districts' 
managers. District chiefs interviewed during our site visits were concerned that 
without ready access to a public defender office, part-time public defenders do 
not request investigative or support services when needed and appropriate. They 
also have less opportunity to interact with other public defenders for 
brainstorming sessions, mentoring, and support. District supervisors may also 
not be aware of the workloads, performance problems, or other challenges faced 
by part-time defenders. 

Several district chiefs told us they were seriously concerned about the 
performance of certain part-time public defenders, particularly those that often 
work alone and with limited supervision. According to the district chiefs, there 'is 
a danger that these part-time attorneys' skills have become stale . . .  .. and . their 
litigation techniques outdated. One chief also said that part-time aliorneys were 
reluctant to challenge judges during their public defense work for fear that doing 
so would damage their private practices. 

In addition, the public defender's office and Board of Public Defense have 
anticipated a wave of retirements among long-term assistant public defenders, 
many of whom are part-time. The board has begun to address this issue. In a 
2007 memorandum to the board, the chief administrator reported that the office 
had 116 public defenders over age 50 (and among them, 70 over age 55). Of 
those over age 50,70 percent were part time, and of those over age 55,74 
percent were part time. He added that chief district public defenders were 
finding it difficult to recruit and retain part-time public defenders in certain parts 
of the state. For example, a part-time defender opening in the ninth district drew 
three applicants, Another part-time opening in northeastern Minnesota did not 
draw any qualified applicants. The chief administrator told the board, "with a 
significant number of employees over 50 years of age, the problem of recruiting 
and retaining defenders will only get worse." 

In response to these concerns, the board approved two separate measures to 
attract and retain public defenders and in &rticular part-time defenders. The 
first was a 2008 legislative proposal that would have granted the Board of Public 
Defense the authority to establish a law school loan repayment assistance plan for 
public defenders (full and part time) not eligible for similar federal programs.6 
Bills introduced in the House and Senate did not pass. 

' Only two districts (serving Hennepin and Rarnsey counties) had offices staffed with MI-time 
defenders. 

HF 3876, introduced in 2008. 



The.board also approved a proposal to offer pay incentives to new hires who 
agreed to provide public defense services in counties where it was particularly 
difficult to attract attorneys. The board introduced the proposal in labor 
negotiations for the public defender contract for fiscal years 2008-09. 
According to the chief administrator, the union bargaining committee opposed 
the measure, arid it was not included in the final contract, 

The board has considered alternate models of representation in some areas of the 
state. For example, in some less populated areas, the board discussed capping 
caseloads for some part-time public defenders to ensure that their public defense 
worcdid not overrun their private practices. The board has also discussed the 
possibility of arranging for new part-time public defenders to share offices or 
expenses with local private firms. 

RECOMMENDATION 

The Board of Public Defense nnd state public defender s'itozrld complete 
long-rutgeplming efforts to: . 

, . .. .. . . .. . ... 

0 estimate future staf3ng nee& in light of anticipated retirements 
among long time public defenders; 

e afnlunte the proper balmce o ffciltirne andpart-tihe public 
defenders needed in tlre future; 

Q study the costs associated with establishing arEnitionnlpublic 
defender satellite offices; and 

0 consider other options to recruit and retain public defenders, 

The Board of Public Defense needs to implement strategies that address the 
cdncerns related ti ~ inneso tds  heavy reliance on part-time public defenders. 
This could include reintroducing.the loan forgiveness program or acting on other 
options to recruit and retain public defenders. We also think the board needs to 
consider increasing the proportion of full-time to part-time public defenders and 
establishing additional satellite offices. To this point, court staff and judges said 
that distances and scheduling coinplexities in rural Minnesota, which support the - 
use of part-time public defenders, must be part of this consideration. 

The state public defender's office told us that ii has established a long r,mge 
planning committee to study a number of issues regarding the structure and 
operation of the public defender system. Two of the issues will be location of 
full time offlcies and the ratio of managing attorneys to assistant public defenders. 
When considering new satellite offices, the chief public defender said it will be 
important to consider associated costs, including rent, support staff, 
communications, and equipment. 
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STMTEGIC PLAmmG AND B ~ G E T ~ G  
While we recommend that the public defender's office undertake a long-range 
planning effort related to staffing and location of offices, we also realize that the 
off~ce faces resource challenges in doing so. We.found that: 

o The public defender's office has few staff resources available'for 
needed planning, research, and policy development activities. 

The administrative services office is responsible for staffing the Board of Public 
Defense and day-to-day administration of the public defender organization. 

Administrative Excluding the state public defender and chief administrator, the office currently 
staffing for the has 12 staff working out of the central office in Minneapolis. Of the central staff, 

public defender five are directors of human resources, information services, training, fiscal 

system is very services, and government relations. Reporting to these five directors are three 
information technology staff and an accounting officer. The remaining three lean. ' staff are temporary: a project manager for the new public defender information 
system and three contract programmers. According to the chief administrator, 
the office in recent years eliminated five support staff positions in the central 
offlce through layoffs and leaving positions unfilled. 

With this lean administrative structure, the board and state public defender have 
,few staff available to support strategic planning and policy development' 
activities. District chiefs have in-district management duties and some cany 
caseloads aswell. This, along with the time.it takes to drive to the Twin Cities 
area for policy committees, limits the ability of district chiefs to effectively 
contribute to policy development and planning activities. 

In addition to having staff time available for planning and analysis, the public 
defender's office also needs good information. We assessed current procedures 
for determining caseloads and allocating the public defender budget and found 
that: 

o   he public defender's office has had problems accurately 
quantifying public defender workloads. 

Not all public defender cases are alike. As discussed in Chapter 1, individuals 
have the right to .a public defender in a variety of circumstances, ranging from 
misdemeanors to felonies and probation revocations. The amount of time 

' 

required to prepare and defend a case is generally proportional to the severity of 
the case, with misdemeanors requiring fewer resources than felonies. 

To quantify the levels of effort associated with daerent types of cases, 
Minnesota conducted a "weighted caseload stild? and adopted a system of 
weighting cases based on the study in 1991.' This system is still in use today. In 
it, one "case unit" equals the defense service that goes into the average 

' The Spangenberg Group, Weighted CaseloadStudyjbr the State ofMinnesota Board ofpublic 
Defense (Newton, MA, h u a r y  1991). 
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misdemeanor case.8 Gross misdemeanors, Felonies, and other types of cases are . 

awarded a higher number of case units. Table 2.5 shows case units, opened by 
' 

district for fiscal years 2003-09. 

fable 2.5: Weighted Case Units by District, Fiscal 
Years 2003 to 2009 

Weighted Case Units for Cases Opened (in thousands) . 

FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 

First 28.3 24.4 2617 28.0 28.8 ' 27.5 25.1 
Second 36.6 31.2 34.9 36.4 35.1 31.7 30.5 
Third 19.8 19.8 20.0 21.6 21.8 20.7 19.2 
Fourth 86.2 86.f 83.5 87.8 87.3 71.9 92.4 
Fifth 16.2 14.2 15.6 16.0 16.5 15.3 13.5 
Sixth 15.9 13.7 14.4 15.7 . 15.4 15.3 13.3 
Seventh 28.0 25.4 26.8 , 27.9 '27.3 25.6 22.0 
Eighth . 9.3 8.6 9.1 9.7 , . 9.2 . 9.2 9.0 
.Ninth 26.0 25.1 28.0 28.3 . 29.4 28.2 25.1 
Tenth - 40.5 - 39.9' 41.6 - 45.9 - 45.4 - 41.4 - 36.9 

Total 306.9 288.5 300.6 317.3 316.1 287.0~ 287.3 
. . 

. . 

a In 2008, the public defender's office stopped representing parents in child protection and 
termination of parental rights cases. 

SOURCE: Office of the Legislative Auditor, analysis of public defenders' office case data. 

Case unit counts, however, do not accurately reflect public defenders' day-to-day 
workloads. In our 1992 evaluation report, we found that the weighted caseload 

Current caseload study underlying Minnesota's standards was flawed. The study assessed how the 
measures do not annual cqeload of the average public defender in Minnesota deviates from ail 
accurately ideal caseload size. The shrdy did not provide district-level data on caseloads 

differences in even while the authors acknowledged that the time for similar cases varied 
among districts. The standards do not reflect regional differences affecting the public defenders' time needed to defend cases, nor do they reflect the complexity of criminal day-toiday defense work today. ' 

. worldoads. 
F& example, driving time is a factor that significantly affects a public defender's 
workload. In sparsely populated but geographically large districts, public 
defenders spend much more time driving to see clients or attend court. One 
district chief pointed out that a fifteen minute hearing in a remote county can . 
require two hours to complete. Public defenders who cover more than one 
county, or who cover conflicts in several counties, have workloads that are 
especially affected by high travel times. During one site visit, a public defender 
travelled six hours roundtrip to cover fewer than five court cases. As a result, the 

* The caseload standards for full time attorneys per year are: 100-150 felonies; oi 250-300 gross 
misdemeanors; or 400 misdemeanors; or 80 child welfare cases; or 175 other juvenile cases; or 200 
other caSes. To calculate how many case units eacktype of case represents, the misdemeanor 
caseload statidard is divided by the standard for,the type of case. For example, a felony case is . ' 

400/150=2.67 caseunits. 
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Public defenders' 
workloads are 
affected by 
driving distances, 
prosecutors' 
charging 
practices, and 
other 
characteristics of 
local criminal 
justice systems, 

average time expended for the same case could vary considerably in metropolitan 
and rural areas. 

Local caseloads are also influenced by local prosecutors' charging practices and 
whether they use pre-trial diversion programs.g While the public defender and 
court systems are statewide, prosecution is still locally controlled by counties and 
cities and prosecutors' practices vary. For example, the individual decisions of 
city and county prosecutors regarding how much evidence they need to charge a 
case greatly affects how many cases are filed. In addition, pre-trial diversion 
should reduce caseload burdens on district courts and the criminal justice system. 
However, diversion programs are not used by prosecutors in some parts of the 
state. . 

The levels of effort codified in the 1991 caseload measures do not reflect changes 
in criminal law and procedure that have taken place over the past 20 years. As 
we discuss in more detailtin Chapter 3, changes to Minnesota's criminal statutes 
and the consequences associated with crimes have changed the nature of public 
defender workloads. More complex cases and serious consequences mean public 
defenders need to expend more time and effort to represent their clients. For 
example, Minnesota laws defining sex crimes and their associated criminal and 
civil consequences have changed considerably since 199 1. According'to the 
public defenders we interviewed, cases involving sex crimes are particularly 
time-intensive. Minnesota's caseload standards do not reflect this reality. One 
public defender summarized his views on the causes of high workloads this way: 

When I arrived here twenty years ago, I was amazed at the low 
volume and the number of "low level felonies." Over the years I 
have seen an incredible increase in both the numbers and 
seriousness of the felonies we are seeing. Criminal sexual 
conduct and armed robberies, violent assaults, etc. have 
increased exponentially. At the same time, we have less money 
for experts and investigation, and are required to be in multiple 
"boutique" courts. All the while, the Legislature is increasing 
the penalties for most crimes and giving prosecutors less 
flexibility to negotiate settlements. Have I said enough! !? 

In addition, we found that: 

e The process used by the Board of Public Defense to allocate 
resources among districts is outdated. 

The.boardYs budget and staffing allocation procedure continues to rely 
predominaktly on the 1991 caseload study. The current budget allocation process 
begins with a division of funds proportional to prior year weighted caseloads. 
~ h e s e  allocations are then roughly adjusted to account for factors such as 

. geography, differences in practice, and the availability of resources such as law 

"Pretrial diversion" means the decision of a to refer an offender to a diversion program 
on condition that the criminal charges against the offender will be dismissed after a specified period 
of time, or the case will not be charged, if the offender successfully completes the program. ' 

Minnesota Statutes 2009,401.065, subd. l(2). 
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clerks and diversion programs. The rough adjustments to caseloads are based on 
the number of excess hours logged by part-time public defenders in districts 
outside of the Twin Cities metropol,itan area. The chief administrator 
acknowledged that this not a perfect measure, but he believes the method ' 

provides some relief to districts where travel, scheduling, and lack of support 
resources are issues. 

We think the budget allocation process should be updated. At its core, the 
process is based on flawed and outdated caseload weighting done in 1991. The 
.current process of adjusting staff allocations based on excess hours reported by 
part-time public defenders is questionable as well. The state public defender and 
chief administrator are not confident that part-time public defenders accurately 
report the excess hours they work, so. use of excess hours as a proxy for regional 
workload differences is suspect, 

Although caseload measures are flawed, it is important that the public defender's 
office be able to have a relative measure of workloads per public defender. 
Comparison of workloads per attorney over time and among districts is key to 
intemal decisions on resource allocation and policy. discussions with the 
Legislature. However, we found that: 

e Lack: of consistent data on staffing levels limits the abiIity to analyze 
' public defender caseloads over time. 

Our efforts to analyze trends in caseloads per attorney were stymied because of 
incomplete data on public defender staffing. As we noted in Chapter 1, the data ' 

on full-time-equivalent (FTE) staffing included in Board of Public Defense 
budget submissions are imprecise. According to the public defender's office, 
FTE counts compiled for the biennial budget documents do not consistently 
account for public defenders in Hennepin and Ramsey counties who are county 
employees. FTE counts may also include open positions that the state public 
defender did not intend to fill. - 

Independent of the budget process, the public defe,nder's office does not maintain 
detailed staffing data by position type in its infohation systems. For example, 
we asked the public defender's office for the number of attorneys and attorney 
FTEs employed at the beginning of each year for fiscal years 2003 to 2009, The 
office could not readily produce these data. Instead, the chief administrator 
reviewed documents prepared for various Board of Public Defense meetings and 
provided snapshot data fiom the documents on the number of public defender 
FTEs for 2007 through 2009. The chief administrator said that a staffrng 
component had been planned when the off~ce implemented its management 
information systems, but the staffing finctions were eliminated to reduce costs. 
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RECOMMENDATIONS 

The Board of Public Defense shouldseek tlze resources necessary to fund a 
planning and analysk position in the administrative services of3ce. 

When funding becomes available, the Board of Public Defense slzould 
conduct a ~aseload~study that includes methods sllffient to develop 
separate caseload standards for metropolitan area, suburban, and rural 
public defender districts. 

The State Public Defender should ensure that the ofJice collecfs and 
records staff counb by position at regular intervals during the f ~ c a l  year. 

Minnesota's public defender system faces many short- and long-term challenges. 
As we said earlier, it is imperative that these challenges be addressed with 
analytical and strategic planning. Valid and reliable data are essential to the 
process. We think it is important that, when resources become available, the . 
Board of Public Defense conduct a new caseload study and devote more 
administrative staff time to strategic analysis,and planning. In the meantime, the 
public defender's ofiice can establish a procedure for capturing and recording 
detailed staffing data at standard intervals. 

lKANAGEMENT OF ItESOURCE 
R3EDUCTIONS 
We found that as a result of both legislative action and rising agency costs: 

0 The Board of Public Defense has experienced a series of budget 
shortfalls since 2002 and taken reasonable actions to reduce costs. 

The state's 
appropriation for 
public defense 
services was 
reduced in the 
2008-09 and 
2010-11 biennia. 

In fiscal year 2003,$1~,1~~~l~~re, cancelled $3.4 million of the agency's $54.7 
million appropriation. e Legislature appropriated finding for the fiscal year 
2006-07 biennium sufficient to allow the board to fill an additional 30 attorney 
positions. .In June 2008, the board closed a $4 million projected deficit for fiscal 
year 2009. This amount included the 2008 Legislature's $1.5 million reduction 
to the board's appropriation and shortfalls caused primarily by rising personnel 
and insurance costs. 

The public defense appropriation for fiscal years 2010-1 1 signed by the Governor 
called for a $4 milIion reduction in the board's budget over the two years. But the 
bill also included a request that the Supreme Court implement a $75 increase in 
the attorney registration fee, with the funds to be dedicated to public defense.'' 
At the time, legislative staff estimated that the fee increase would result in 
revenues of about $2.7 million for kscal years 2010 and 201 1. The Supreme 
Court enacted the fee increase in November 2009, leaving a net reduction to the 
board's budget of appkoximately $1.3 million. However, the fee increase is 

'odaws ofMnnesota 2009, chapter 8 3 ,  art. 2, sec. 49. 
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Voluntary 
personnel actions 
and layoffs in 
2008 resulted in a ' 

reduction of 53 
full-time- 
equivalent public 
defender 
positions. 

temporary (expiring July 1,2011). Thus, it does not provide a long-term solution 
to, public defense funding problems, 

Over 90 percent of the board's budget is related to personnel or contract 
obligations, leaving little room to achieve significant cost savings withdut 
affecting current personnel. Beginning in 2003, the board used several methods 
to reduce personnel costs short of layoffs. These included a hiring freeze and 
hiring delays; voluntary separation and early retirement incentives; and a 
voluntary salary savings leave program. The board has continued to use these 
measures as needed in the years since. As of May 2009, for example, 22 * 

individuab had taken advantage of the most recent round of voluntary separation, 
early retirement, and salary savings options. In addition, the board and 
Teamsters Union representing public defenders agreed to a,fiscal year 201 0-1 1 
contract with no cost of living adjustments and a two-year freeze on step 
increases. 

When voluntary staff reductions were not sufficient, the board laid off staff in 
2003 and 2008. In total, voluntary measures and layoffs resulted in a 2003 staff 
reduction of 20 FTEs. In fiscal years 2006-07, the board had sufficient funds to 
regain 30 positions. Then, the 2008 personnel actions resulted in a reduction , ,  . of . . . .. 
50 attorney FTEs in thk districts and 3 attorney positions in the appellate 
division. The 2008 reductions accounted for a 12 percent loss in attorney staff. 
  he board chose not to lay off any nonattomey s t a i n  2008 because it thought 
support staffing was already at a minimal level. . .  . 

The Board of Public Defense authorized other budget-saving actions in June 
2008, as shown in Table 2.6. These included the elimination of nonrnandated 
services, cutbacks in public defender participation in specialty courts, reductions 

. in the time public defenders were available for court appearances, and 
-prioritization of felony and gross misdemeanor cases over misdemeanors. 
Counties protested the decision that public defenders not represent parents in 
child protection cases. But the Minnesota Court of Appeals ruled in September 
2009 that counties commencing child protection cases are obligated under state 
law to pay reasonable compensation to attorneys appointed to represent indigent 
parents.11 

District chiefs developed district-specific plans for controlling public defenders' 
time.in court and prioritizing assignment of cases. For example, the First District 
stopped sending public defenders to misdemeanor arraignrnent12 hearings. The 
district also stopped covering extra court schedules.13 The Fifth District created a 
waiting list for ceeain misdemeandr cases and reduced the number of staff 

. available for certain courts. The Seventh District also declined to appear at 

l1 In the Matter of the Welfare of the Child of: S.L.J., Parent, 772 N.W.2d 833 (Miinn. Ct. App. 
2009). The state law requiring counties to appoint counsel for parents is Minnesota Statutes 2009, 
260C.33 1, subd. 3(4). 

1 2 ~ n  arraignment hearing is a hearing before a judge during which the judge reads the charges to 
the defendant and the defendant pleads guilty or not guilty. 

' 

l3 District courts generally have a set schedule or "calendar" establishing when certain types of 
cases are heard. A court may add extra cases if there are an unusually large number of cases on a 
given day, an extrajudge is available, or there is a case backlog. 
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arraignment hearings and extended timeframes for scheduling certain court . 
appearances. The district also established protocols for making case assignments 
that placed highest priority on clients being held in custody or with demands for 
speedy trials, followed by certain felony cases. Driving under the influence, 
drug, 'and property offenses received lower priority, and misdemeanors were 
assigned the lowest priority. 

Table 2.6: Changes to Public Defender Sewices 
Resulting from Budget Actions of 2008 

Eliminated nonmandated 
services 

Reduced participation in 
specialty courts 

lmplemented scheduling 
controls 

Prioritized case 
assignments 

Effective with new cases after July 8, 2008, public 
defenders stopped representing parents in child protection 
and termination of parental rights cases. As a result, 
responsibility for these cases shifted to c~un t i es .~  
Public defenders were appointed to represent parents in . 

about 5,600 child protection cases in 2007. This accounted 
for about 3 percent of cases (or 9 percent of weighted case 
p in its). 
Public defenders stopped representing clients in post- 
adjudication specialty courts, such as drug courts, effective 
July 8, 2008. , 

Public defenders are required to represent clients through 
sentencing. After sentencing, public defenders are 
required to be involved only if the client violates the terms 
of the sentence. Thus, defendants sentenced to 
participation in specialty court programs do not have a right 
to counsel while participation in the program is going 
smoothly. 
Districts implemented scheduling limitations to control the 
time public defenders spend in and out of court. 
Districts implemented steps to prioritize services to in- 
custody criminal defense clients. 

a Hennepin County is the exception; it continued to provide supplemental funding to the Fourth District 
public defender's office to pay for public defender representation of parents in child protection cases. 

SOURCE: ~innesota Board of Public Defense budget reports and meeting minutes, 2008. 

We think the board's cost reduction actions were reasonable. The board's 
actions were guided by an appropriate set of budget reduction principles and 
service priorities. They also took into account the necessary balancing 'of 
attorney and support staff levels. 
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.B ecause of its legal mandate, the public defender system has no control over 
the volume of cases it must handle. Caseload size is determined by external 

factors, such as the level of crime; state sentencing policies; and the practices of 
judges, prosecutors, and police. On a day-to-day basis then, workloads for public 
defenders are controlled largely by the number of defenders and support staff 
available. With this in mind, we evaluated the size and nature of public 
defenders' current workloads and the impact of workloads on the way public 
defenders do their work, case outcomes, and court efficiency. 

PmkIC DEFENDER WO 
. . 

Although we identified numerous ff aws in the public defender's office weighted 
caseload data, a quantified measure of attorney caseloads is essential to the 
discussion of public defender workloads on a day-to-day basis. Consistent trend 
data on public defender staffing levels were not available for a long te,rm' 
analysis, but we used what data the pubIic defender's office could provide to 
calculate workloads per attorney FTE, as shown in Table 3.1. 

Based on these data, survey results, sit; visit observations, and the many 
interviews conducted as part of our site visits, we found that: 

Public defender workloads are high and exceed state and national 
standards. 

State and national standards call fo; public defenders to carry no more than 400 
case units per year. As shown in Table 3.1, Minnesota's weighted caseloads per 
attorney far exceed that standard. For example, the statewide average weighted 
caseload per public defender FTE was 779 at the end of fiscal year 2009. 
Weighted caseloads in the districts ranged from a low of 688 in the seventh 
district (10 counties in central Minnesota) to 860 in theninth district (17 counties 
in the nokthwest). 

When caseloads exceed these national and state standards, it is more difficult for I 
. I 

public defenders to adequately prepare their cases. In order to effectively I 

represent their clients, aerneys need sufficient time to interview clients and i 

witnesses, perfonn legal research, draft motions, request investigative and expert 
services, and otherwise prepare for hearings and trials. ~ublic'defenders and 

I 

others described the crirrent environment as one of practicing triage, moving , 

froni crisis to crisis rather than thoughtfully managing cases. Insufficient case 
preparation can result in mistakes. In one district, a public defender's inattention 
.led to a client charged with a misdemeanor spending 60 days (the entire sentence 
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Table 3.1 : Mum ber of Full Time Equivalent Attorneys 
and Case Units per Attorney, 2007 to 2009 

District 

First 
Second 
Third 
Fourth 
Fifth 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 

Total 

Number of Full Time Equivalent (FTE) Attorneys 
and Weighted Case Units Per FTE 

2007 2008 2009 

Case Units Case Units Case Units . , 

FTE per FTE FTE per FTE FTE per FTE 

40 688 40 732 35 739 
48 761 49 691 42 755 
31 689 3 1 691 27 745 

118 789 107 72 1 104 819 
24 652 24 682 , 20 717 
24 643 24 654 20 71 2 
38 752 39 674 35 688 
14 66 1 14 656 12 786 
37 779 . 35 834 32 860 
56 - 81 1 60 724 49 823 

429 748 422 71 4 376 779 

. ,. ..... . . . . .  .. 
,NOTES: FTE counts are snapshots as of May 2007, May 2008, and May 2009. FTE data for earlier 
years were not available. Case units per FTE were calculated using weighted case units for the 
previous calendar year. District FTEs may not sum to total due to rounding. 

SOURCE: Oftice of the Legislative Auditor, analysis of public defender case management data. 

We observed . 

public defenders 
working under 
intense time 
pressures. 

if found guilty of the crime) in jail waiting for trial. Smaller errors are more 
common, such as a public defender or client failing to appear in court after a re- 
scheduling. 

Criminal court stakeholders we surveyed reported that public defender workloads 
have increased since 2002, as shown in Table 3.2. Roughly 60 percent of public 
defenders, public defender staff, and district court judges responding to our 
surveys reported that public defenders' workloads were much higher in 2009 
than 2002, County court administrators and county prosecutors also reported in 
our surveys that public defender workloads had increased, but to a lesser extent. 
One court administrator commented: 

' 

I'think the public defenders that we have work very hard and do 
the best they ca'n with the excessive volume of cases per 
attorney. However, this does not always translate into quality 
representation because the PD's office is grossly understaffed. 
The long-temi impact of being in triage mode could have tragic 

- results. . . . 

During our site visits, we observed public defenders under such time pressures 
that they often had about 10 minutes to meet each client for the first time, 
evaluate the case, explain the client's options and the consequences of a 
conviction or plea, discuss a possible deal with the prosecutbig attorney, and 
allow the client to make a decision on how to proceed. One public defender 
showed us her schedule, which had a criminal sexual conduct trial on the same 
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Table 3.2: Opinions of the Change in Public Defender 
Workloads from 2002 to 2009 

Change in 
Public Defender Public 

Workloads Defenders 
Since 2002 (N=225) - 

Workload is 0% 
much lower 

Workload is 
somewhat 
lower 3 

Workload has , 8 
not changed 

Workload is 28 
somewhat 
higher 

Workload is 59 
much higher 

Don't know 2 

Public District 
Defender . Court County Court . County 

Stav Judges Administrators Prosecutors 
(N=76) (N=145) (N=54) (N=lOO) . 

0% 0% , 0% 4% 

NOTE: Only respondents who reported working with public defenders since 2002 answered this 
question. 

a Nonattorney staff include investigators, paralegals, legal secretaries, dispositional (sentencing) 
advisors, and office managers. 

SOURCE: Office of the Legislative Auditor, analysis of survey responses from public defenders, 
public defender's office staff, district court judges, county court,administrators, and county 
prosecutors, 2009. 

day she was scheduled to staff an arraignment calendar to pick up new cases. 
Another public defender was not available to cover the arraignment calendar for 
her. She anticipated having to ask the trial judge to adjust the trial proceedings 
so that she could handle arraignments for a half a day. She also told us she was 
so overbooked that she routinely scheduled up to five trials in a day, anticipating 
that most would settle. One judge commented that such over-booking is 
extremely s&essful and that he could not imagine having to prepare for several 
trials at once. Another judge commented on our survey: 

. 

I get repeated complaints [from defendants] that the public 
defenders don't return calls and the pre-trial is the first time they 
have met with the public defender. Although some of the clients 
would complain no matter how good the services were, the 
complaints are legitimate. The returned calls don't occur because 
rpublic defenders] are over worked, not because they don't work 
hard. 

A court administrator shared this example in her survey response: 

There are myriad of continuance requests. An example: [We 
have] a two-hour omnibus hearing this Monday. A public 
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--.-:. . , defender's request [to continue] came in at 3:45 today, Friday. 
There are 16 officers subpoenaed to testify. The defendant is in 
custody. The public defender has not been able to get prepared. 

Many public defenders and judges are concerned about increased stress and 
declining morale among public defenders due to high workloads. Public 
defenders we interviewed reported that, in order to provide competent 
representation, they donated their personal time to visit clients in jail, return 
phone calls, and otherwise prepare their cases.' They described feeling 
"underwater," "bruised," "beat up," and being treated as "the help." Separately, 
managers described instances in which they found public defenders showing 
signs of great emotional stress. 

One public defender commented on our survey: 

There aren't enough attorneys, there's not enough time to meet 
with my clients. My schedule is so crazy with three counties that 
my clients end up waiting forever. I'm not notified when I've got ...:. 

in-custody clients waiting for a long time for a hearing because 
. MY schedule is a problem. -1 often don't have time to prepare for. ,, . . .. .. . , .. . 

important hearing's, so I'm constantly requesting continuances ' 
and then the clients' cases get dragged on and on. 

We also found that: 

@ Many factors influence public defender worldoads. 

The most immediate cause of high public defender workloads is staffing cuts 
sustained in 2008. However, other factors such as the severity of the 

Staffing cuts consequences of crimes and challenging clients affect the amount of attorney 
sustained in 2008 time required per case. 
were the most 
immediate cause - State legislation in recent years has increased the severity of consequences for 

of high public certain crimes. When the consequences for a crime are more severe, clients are 

defender less likely to settle, and it becomes more essential for public defenders to provide 
zealous advocacy to have charges dropped or to avoid conviction. As illustrated workloads. in Table 3.3, these legislative policy changes have taken various forms. For 
example, revised sentencing guidelines have increased presumptive sentences for 
many crimes. The Legislature has recategorized some minor crimes to higher 
level offenses, and created "enhanceable" offenses. These are offenses for which 
additional convictions for the same offense carry a higher penalty. For example, 
successive domestic assaults are treated more seriously than the frst  incident, so 
public defenders should spend more time fighting the first conviction, even when 
the initial sentence is minimal. 

Part time public defenders reported consistently working more than their contracted hours, and 
fill-time public defenders told us they were working uncompensated overtime as well,.The chief 
administrator reported that excess hours among part-time staff rose &om 28,000 hours in fiscal year , 

2000 to 44,000 in fiscal year 2008. We did not attempt to verify that information. The chief 
administrator said the office did not track uncompensated time among full-time public defenders. . . 
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Fable 3.3: Increased Severity of Consequences 
Associated with Crimes in Minnesota 

Type of Policy Change Description 

Recategorized crimes Changes of offense severity level from misdemeanor to 
gross misdemeanor or gross misdemeanor to felony. 

Example: Purchasers of tickets to dogfights are now. 
guilty of a gross misdemeanor rather than a 
misdemeanor. 

Increased sentences Legislation that increases penalties for specific 
offenses. 

Statutory changes 
increasing the 
severity of 

Sentencing guidelines 
revisions 

consequences 
attached to 
certain crimes 
have also 
contributed to .. ..,. 

high workloads. Enhanceable crimes 

Creation of new crimes 

Collateral (civil) conseqliences 

Example: Mandatory life sentences for certain first 'time 
sex offenders were added in 2005. 

Changes to the sentencing guidelines grid that adjust 
the range or duration of presumptive sentences, alter 
the way criminal history score points are considered, 
or change whether an offense is a presumptive 
prison commitment or a presumptive stayed 
sentence. 

Example: In 2005, guidelines ranges were increased to 
allow for greater sentences without a departure. 

Additional convictions for the same offense carry a 
higher penalty. 

Example: First time driving while impaired offenses 
(without other aggravating factors) are 
misdemeanors, but successive offenses are gross 
misdemeanors and felonies. 

Broader scope of actions or circumstances that define a 
crime. 

Examples: Broadening the definition of electronic 
solicitation of children and creation of domestic 
abuse by strangulation as a separate, more serious, 
offense than domestic abuse. 

Legal or social consequences incurred when charged 
with or convicted of a crime. 

Examples: Banning access to professional licenses in 
certain professions, requiring sex offender 
registration, or encountering difficulties gaining 
housing or employment. 

SOURCE: Office of  the Legislative Auditor compilation. . 

Criminal charges or convictions in Minnesota are also more likely to have civil 
consequences attached. These consequences (often referred to as "collateral 
consequences") include denied access to public assistance or student loans; 
prohibition from owning a gun; reguirements to register as a sex offender; and 
loss of immigration status, jobs, or housing, Public defenders stated that 
collateral consequences were big impediments to resolving cases because the 
consequences of pleading guilty or otherwise settling the case can be so high. In 
addition, many civil consequences attach upon beipg charged with a crime (not 
corivicted). In such cases, public defenders may choose to litigate whether there 
is probable cause for the charge. 

. ... ,:-?. . . . . . . . " .  , I .: . . , ,T .  .. . . . .  . .. . . .. . .  . . ,.. . ........ . , 
. ... 
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Time pressures 
make it more 
difficuIt for public 
defenders to build 
trust with clients 
'and make 
decisions about 
their defense. 

Other factors mentioned by public defenders as influencing their workload 
included additional hearings required by new legal requirements (such as pre- 
sentence investigations and extended juvenile jwisdiction) and increased use of 
problem-solving courts (such as drug and mental health courts), which require far 
more court appearances than traditional cou~ts.~ 

Representing clients with special challenges also add to the time needed to 
represent clients. Public defenders told us that more so today than in the past, 
they gave clients who do not speak English and may not understand American 
legafconcepts. Translating the language and ideas of a criminal case can be time 
consuming. In addition, these clients often cannot take plea-deals because of the 
immigration consequences of criminal charges or convictions. 

Public defenders also stated that they see more clients with mental illness and 
chemical dependency than they did previously. During our site visits, we met 
clients who had undergone shock treatment and suffered memory loss, sold their 
psychiatric medicine for money to survive, suffered from co-occurring mental 
illness and chemical dependency, and some who simply could not understand 
legal ideas or processes. Public defenders may need to spend far more time 
explaining the process to clients in these circumstances. 

QUALITY OF IUEPmSENTATION 
Given widespread concern over public defender workloads, we assessed the 
impact workloads have on public defenders' ability to represent their clients. 
Those we interviewed generally agreed that pubIic defenders were, on the whole, 
excellent criminal defense attorneys. However, we found that: 

a Public defenders reported that they are spending Iimited time 
meeting with clients an'd preparing cases. 

Public defenders reported that high workloads made it difficult for them to have 
enough time with their clients to build trust, explain the system and charges, and 
make decisions'with their clients regarding their defense. Many public defenders 
identified client trust as essential to providing quality representation and ensuring 
the efficient resolution of cases. Attorneys build trust by spending time with 
their clients and being accountable to them, Some public defenders and judges 
said that when clients trust their attorneys, they can trust the attorneys' advice on 
how to resolve the case, thereby leading to more efficient disposition of the case. 
One chief public defender pointed out that clients' trust in the fairness of the 
judicial system is liklced to their decisions to abide by the law in the future. 

Public defenders responding to our survey felt strongly that they were not 
spending enough time with clients, as shown in Table 3.4. For example, 1 
percent of responding public defenders strongly agreed that they spent enough 
time with clients; 21 percent strongly disagreed. Public defenders were also 

Minnesota currently has 37problem-soIving courts. In 2008, the Board chose to stop providing 
representation in post-sentencing problem-solving courts in order to save public defender stafY . 
time. However, public defenders continue to stafFpre-sentencirig problem-solving courts. . 
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Table 3.4: Public Defenders' Opinions of their Ability to Wepresent 
Clients, 2009 

1 had sufficient time with clients. 
I regularly visited clients in jail. 
I returned phone calls from clients within one 

working day. 
when  I entered the courtroom, 1 felt well-prepared 

for each c a s e  I had on the calendar. 
I provided constitutionally adequate representation 

for all my clients. 
I ran into potential ethical issues surrounding my 

obligation to provide competent and diligent 
representation. 

Strongly 
Disagree Disagree - 

'21% 46% 

I 14 
7 - 30 

Strongly 
Agree Agree 

27% I % 
56 18 
50 9 

No 
Opinion 

0% 
2 
I 

I 

NOTES: The full question read, "Think about your service with the public defender's oftice in the past year, then indicate the extent to 
which you agree with the following statements!' Percentages arq based on 277 assistant public defenders, managing attorneys, and 
district chiefs responding to our survey. Percentages may not sum to 100 because a small percentage of respondents on each item . . . ,. .. ., 
reported that it was not applicable or left it blank, The percentage of blankhot applicable responses ranged from 2 percent to 8 percent 

SOURCE: Office of the Legislative Auditor, analysis of public defender survey data, 2009. 

concerned about other indicators of timely client interactions. About 15 percent 
of respondents strongly disagreed or disagreed that they regularIy visited clients 
in jail; 37 percent strongly disagreed or disagreed that they returned client phone 
calls within a day. 

Public defenders' responses to our survey also indicate their concek over the 
quality of representation they provide. For example, 42 percent of public 
defenders responding to the survey disagreed or strongly disagreed that they were 
well prepared for each of their cases in the past year. Most (75 percent) felt they 
had provided constitutionally adequate representation in the past year, but 45 
percent also agreed or strongly agreed that they had run into potential ethical 
issues surrounding their ability to provide competent and diligent representation.3 . 

We surveyed groups of public defender clients to understand how they felt about 
the quality of representation provided by their public defendem4 Relative to 
other aspects of their public defenders' performance, clients responding to our 

As discussed in Chapter 1, the fact that representation is constitutionally adequate does not show 
that the representation meets standards of quality. Rather, a finding of constitutionally inadequate 

. representation would show extreme dysfunction. 

The survey included six questions related to the client's satisfaction with his or her public 
defender. To distribute the survey, we enlisted the aid of probation officers in Dakota, Hennepin, 
McLeod, Olmsted, and Sibley counties (encompassing 14 probation office locations). Parole 
officers or administrators in each office handed a survey to visiting clients who said they had been 
'represented by a public defender. In addition, a member of our evaluation team visited two 
courthouses and approached public defender clients who had just completed a settlement 
confererice in which they were sentenced or the case dismissed. In total, we obtained completed 
surveys from 317 former clients. 
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survey were less satisfied with the amoQnt of time spent with their public 
defenders and the timeliness with which public defeiders returned ?heir phone 

Most public calls.. As shown in Table 3.5, over 80 percent or more of the clients we surveyed 

defender cIients reported that their public defenders treated them with respect, listened to them, 
and explained things iq an understandable way. A smaller proportion, yet still a 

we were majority, said their public defenders spent enough time with them, returned ' 

generally satisfied phone calls in a reasonable amount of time, and did a good job representing 
with their public them. 
defendembut a 
significant 
number of district Table 3.5: Public Defender Client Survey Results, 
court judges said 2009 
that high 
workloads were 
harming the 
quality2 . 

representation. 
My public defender listened to me. 

Percentage of Respondents 

Don't 
Know or 
Did Not 

Yes N o Respond 

82% 12% ' 6% 
My public defender treated me with respect. . 84 , 10 6 

My public defender explained things so I could 83 15 2 
understand. 

My public defender spent enough time with me. 61 33 6 

My public defender returned my phone calls in a 55 27 19 
reasonable amount of time.a 

My public defender did a good job representing me. 67 23 11 

NOTES: ~eicentages are based on 3$7 survey responses. Percentages may not sum to 100 
because of rounding. 

aThere are a variety of circumstances in which a puhlic defender &ay not need or be able to call a clien!, for example, when a case is 

heard and resolved at the first appearance in court or if the defendant were homeless. This likely explains the higher rate 
of respondents who either skipped thls question or replied "don't know." 

SOURCE: Office of the Legislative Auditor, analysis of public defender client survey results, 2009. 

District judges we interviewed and surveyed are also concemed that public 
defenders' workloads are having a negative impact on the quality of 
representation. Only one-third of district judges responding to our survey said 
the public defenders they interacted with spent enough time with clients, as 
shown in Table 3.6. Nearly a quarter of the district judges responding were 
concemed that public defenders did not have sufficient knowledge of their cases 
or were not thoroughly prepared for court. Like the public defenders we 
surveyed, most district judges (90 percent) felt that defenders were providing 
constitutionally adequate representation, but many (37 percent) also agreed said . . :  . 
that public defenders appearing in their courtrooms had run into potential ethical 
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- - - --- - 

Table 3.6: District Judges' Opinions of the Representation Provided by 
Public Defenders, 2009 

- 
Public defenders I know spend enough time 

with their clients. 
At hearings, public defenders in my 

courtroom displayed thorough knowledge 
of their cases. 

At trials, the' public defenders appearing 
before me were fully prepared. 

Public defenders appearing in my courtroom 
provided constitutionally adequate 
representation for all of their clients. 

Public defenders ran into potential ethical 
issues surrounding their obligation to 
provide competent and diligent 
representation. 

Sfrongly' Strongly 
Disagree Disagree Agree Agree No Opinion 

NOTE: The full question read, "please think about your interaction's with public defenders'in the pait year, then indicate the extent to 
which you agreewith the following statements." Percentages are based on 191 district judges responding to our survey. Row 
percentages may not sum to 100 because some respondents did not answer the question. 

SOURCE: Office of the Legislative Auditor, anaiysis of district judge survey data, 2009. 

issues with regard to competent and diligent representation. One judge 
commented on our suivey: 

While the defense provided has met constitutional and ethical 
standards, the increasing caseload, complexity of cases, and the . 

difficulty of scheduling has resulted in lower quality of service. 
It is at a point where it will soon be that the services of the public 
defendeiwill not meet these requirements. 

CASE OUTCOMES 
Although public defenders are struggling with daily representation of their clients 
that does not necessarily mean that case outcomes are less favorable. We 
investigated this issue and found that: 

0 It is difficult'to empirically establish the actual impact of public 
. defender workloads on the outcome ofcases. 

The difference between good and poor representation may not be reflected in 
whether clients afe found guilty or innocent. Rather, it is in the quality of the 
plea agreements that public defenders obtain. We were not able to assess the 
quality of plea agreements. An empirical study in the quality of plea agreements 
would require detailed information about individual cases, an ability to compare 
cases with different defendants and facts, and detailed disposition data over time. 
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Most public 
defender cases are 

, settled with a plea 
agreement, but it 
is dimcult to 
assess the impact 
of high workloads 
on the quality of 
these agreements. 

Public defenders told us that high workloads have increased pressure to settle 
cases rather than proceeding to trial or moving to dismiss charges. Increases in 
the number of settlements and decreases in the number of trials and cases , 

dismissed may be evidence of less zealous representation by public defenders. 
We analyzed data on the disposition of public defender cases to look for patterns 
in plea agreements, motions to dismiss, and trial rates.' 

Our analysis did not reveal a clear pattern of change in case outcomes statewide. 
Statewide, case disposition trends varied little from fiscal year 2004 to fiscal year 
2009, as shown in Table 3.7. For example, trial rates remained at just over one ' 
percent during the six-year period. The percentage of cases dismissed declined 
slightly, then rose in fiscal year 2009, and the percentage of cases settled with a 
plea agreement ranged from 80 percent to 82 percent. However, looking only at 
statewide trends can mask differences among districts and among counties. In 
addition, the aggregated dismissal data does not distinguish between dismissals 
initiated by the prosecution and defense (the latter being a more direct indicator 
of public defenders' behavior). As a result, we conducted a more detailed 
analysis. 

Table 3.7: Disposition of Public Defenders' Felony, 
Gross Misdemeanor, and Misdemeanor Cases, Fiscal 
Years 2004 to 2009 

Number of Cases 
FY04 FY05 FY06 FY07 FY08 FY09 

Total 78,116 77,174 86,600 91,334 86,906 86,391 

Percentage of Cases 
Disposition . FY04 FY05 FY06 FY07 FY08 FY09 

Plea Agreement 80.4% 80.4% 81.4% 82.1 % 82.0% 80.5% 
Dismissals 18.4 18.5 17.4 16.8 16.9 18.4 
Trial 1.2 . 1 . 1  1.2 I .I 1.1 1.1 

NOTE: The analysis excluded child protection and juvenile cases. 

a Includes dismissals initiated by prosecution motion, defense motion, or the bench and cases 
dismissed before indictment. 

SOURCE: Office of the Legislative Auditor, analysis of public defender case management data. , 

Our more detailed analysis by district also did not clearly demonstrate a link 
between workloads and case outcomes. As shown in Figure 3.1, districts differ 
in the percentage of cases dismissed by defense motion, settled with plea 
agreements, and dosed with a trial. The first year of data available on 
dispositions by case type was for fiscal year 2004 and our analysis period began 
there. ~ u t  public defender staffing levels in 2004 and 2005 were similar to those 
' of 2008 and 2009. Both periods experienced a reduction of public defenders 

The first set of consistent data on case dispositions was available from the public defenders' case 
management system for fiscal year 2004; thus, we analyzed trends for fiscal years 2004 to 2009. 
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- -  - - - 

Figure 3.1: Felony, Gross Misdemeanor, and 
Misdemeanor Case Dispositions by District, 
Fiscal Years 2004 to 2009 

Resolved with a Plea Agreement 

District. First Second Third Fourth Fifth Sixth Seventh Eighth Ninth Tenth 

Dismissed Following ~ e f e n s e  Motion 

District: First Second Third Fourth Fifth Sixth Seventh Eighth Ninth Tenth 

Closed with a Trial 

District: First Second Third Fourfh Fifth Sjxth Seventh Eighth Ninth Tenth 

FY 2004 to FY 2009 

NOTE: The analysis excludes child protection and juvenile cases. Percentages are based on the 
total number of felony, grossmisdemeano~ and misdemeanor case dispositions, 

SOURCE: Office of the Legislative Auditor,'analysis of public defender case management data. 

because of budget shortfalls. Relatively speaking, staffing was more robust in 
2006 and 2007 following an appropriation increase to restore attorney positions. 
Thus, we looked for a difference in case disposition patterns in 2006 and 2007 
compared to the prior and following years, but consistent trends over time were 
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not readily apparent. Only one of the ten districts (the first) showed evidence of 
an increase in the number of settlements in conjunction with fewer dispositions 
by trial and defense motion to dismiss. 6 .  

. The interim chief of the appellate o%ce told us that her office has not seen a 
change in the nature of appeal claims in recent years as they relate to behavior by. 
public defenders? The interim chief reported that her office does receive 
complaints of poor representation by specific attorneys, but does not often see 
public defender behavior that would reach the standard required to show 
ineffective assistance by counsel. 

. . 
Absent an independent, parallel investigation of the case by a third party, it is not 
possible to objectively confirm whether the time a public defender spent on a 
case was sufficient. How much time was spent on a case and whether a case was 
investigated will affect the evidence an attorney has available to negotiate a 
favorable plea agreement or gain a dismissal. One judge stated that the quality of 
representation by public defenders generally looked adequate, but he also said it 
was impossible for him to tell what a case might be missing or if the public 
defender had done an appropriate investigation. 

. Managers largely 
rely on 
complaints from 
clients and others 
to determine 
whether public 
defenders are 
doing an adequate 
job. 

, . . .. . - . . - . . . . . 
Chlefs and managing attorneys rely on complaints from clients and others to 
determine whether attorneys are doing an adequate job, but this system may fail 
to catch problems having a negative impact on case outcomes. One chief 
reported that only after a public defender voluntarily ,terminated his employment 
did the chief begin to hear complaints from justice partners about the public 
defender's performance. Another chief pointed out that some clients do not 
complain, even when there are problems. 

Judgment of public defender services based on client complaints relies on clients' 
perception of their representation, rather than objective criteria regarding the 
quality of lawyering. Lawyers that are good with people may receive few client 
complaints, even if they are poor advocates. Conversely, very good lawyers with 
poor people skills may receive many clients complaints. 

SYSTEM 
Public defense is an integral part of Minnesota's. entire criminal justice system. 
As a result, staffing and workload challenges in the public defender's office can 
affect other parts of the criminal court system. We found that: 

Chiefs and managers we interviewed about this data stated that it is hard to tell what, if anything, 
the data show. Some suggested that the data are flawed because attorneys do not consistently 
record dispositions in the case management system. For example, some cases are charged with 
multiple counts on one complaint. If a defendant pleads guilty to some counts and wins dismissal 
for others, an attorney may code that case as either a dismissal or aplea. Several chiefs also'noted 
that it is impossible to tell fiom the data available whether public defenders are making fewer 
motions to dismiss or winning these motions less often. 

Common issues related to poor representation include lack of investigation by the public defender 
and failure to object to prosecutorial misconduct. 



DELJYERY OF PUBLIC DEFENDER SERVICES 

judges and court staff reported that strain on the public defender 
system has had a detrimental effect on the efficient administration of 
criminal courts. 

In particular, availability of public defenders affects the scheduling of court 
hearings and trials and the length oftime it takes to resolve cases. 

Many judges and court administrators are troubled by the slow pace of criminal 
cases thtough the judicial system.' About 50 percent of district judges 
responding to our survey said that criminal cases in their courtrooms progressed 
too slowly toward disposition. Another 39 percent described the pace of cases as 
adequate, and 8 percent described the flow of criminal cases as prompt or very 
prompt. Responses from court administrators were similar, with 35 percent 
reporting that the progress of criminal cases was too slow and 47 percent finding 
the progress of cases to be adequate.g 

Judges and court administrators responding to our surveys reported that problems 
&--- 

scheduling public defenders for hearings and trials was the most significant cause 
Many judges of delays, As shown in Table 3.8, survey respondents found scheduling of 
and court prosecutors and judges to be a much less significant problem, Among judges and 

administrators court administrators, other influential factors underlying court delays were the 

said difficulty number of crimes being charged and the increased severity of consequences 
associated with crimes. 

scheduling public 
defenders for Availability of public defenders affects court efficiency in several ways. Due to 
hearings and the high number of cases they handle, public defenders are routinely scheduled 
trials was a for several trials in one day; they count on the assumption that most cases will be 
significant cause settled before a trial actually occurs. When cases do not settle, public defenders 

of court delays. find themselves booked for multiple trials, which means that some cases must be 
continued for trial at a later date. Judges and court staff were not overly 
concerned about the practice of scheduling multiple trials in a day, They said 
most cases are in fact disposed with a plea agreement, and only a small 
percentage of cases actually go to trial.'' 

Some public defenders stated that their schedules are often so tight that, if 
anything goes wrong (such as not receiving an offer ahead of time, a client being 
late, or a hearing taking longer than anticipated), it has a cascading effect on the 
court calendar that results in having to reschedule cases. Court administrators 
also discussed the difficulty of scheduling public defender cases in rural counties 

State law directs the courts to. adopt rules-and procedures to ensure that judges meet timing 
objectives for the disposition of criminal cases. The timing objects set in law say that 90 percent of 
all criminal cases be disposed within 120 days, 97 percent within 180 days, and 99 percent within 
365 days. 

We could not independently confirm the trends asserted by district judges. We obtained data 
from the court information system showing average time to disposition for criminal cases closed in ' 

2008, but trend data were not readily available. The statewide average time to disposition for in 
2008 was 198 days for felonies and 124 days for gross misdemeanors. Comparing districts, the 
time to disposition for felonies ranged from 135 days in the fourth district (Hennepin County) to 
272 days in the third district (southeast Minnesota). 

lo 2008 data fi-om the court information system show that 3.9 percent of felony cases, 1.3 percent of 
gross misdemeanor cases, and 0.7 percent of misdemeanor cases were disposed with a trial. 
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- - -- - -- - - 

Table 3.8: Opinions of Factors Causing Delays in the Progress of 
Criminal Cases Through the Courts, 2009 

Not at All a 
Cause of 
Delays , 

A Minor 
Cause of 
Delays 

A Moderate 
Cause of 
Delays 

A Significant 
Cause of 
Delays 

No Opinion1 
No Answer District Judaes 

Difficulty scheduling public defenders for 
hearings and trials 

Difficulty scheduling prosecutors for 
hearings and trials 

Difficulty scheduling judges for hearings and 
trials 

Insufficient availability of translators 
The number of defendants representing 

themselves 
General increase in the number of criminal 

cases being charged 
lncrease in the severity of consequences 

attached to criminal conviction 

Court Administrators 

Difficulty scheduling public defenders for 
hearings and trials 

Difficulty scheduling prosecutors for 
hearings and trials 

Difficulty scheduling judges for hearings and 
trials 

Insufficient availability of translators 
The number of defendants representing 

themselves 
General increase in the number of criminal 

cases being charged 
Increase in the severity of consequences 

attached to criminal conviction 

NOTE: Percentages are based on 191 district court judges and 57 court administrators responding to our surveys. Row percentages 
may not sum to 100 due to rounding. 

SOURCE: Office of the Legislative Auditor, analysis of survey responses from district court judges and court administrators, 2009. 

that share public defenders. When these shared public defenders are not present 
when cases come up, the cases need to be continued. 

In response to staffrng cuts, chief public defenders in several districts stopped 
having public defenders present at some arraignkents." Under these 
circumstances, a defendant who is appointed a public defender at arraignment is 
g i~en  the name of his or her public defender and scheduled for another 
appearance in court. This practice is less efficient because many misdemeanor 

" Arraignment is, the hearing before a judge during which the judge reads the charges t o  the 
defendant and the defendant pleads guilty or not guilty. 
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cases have historically been settled at the arraignment hearing with the assistance 
. of a public defender. By not having representation at their first appearance, 

clients must appear at successive hearings, thereby slowing down the court 
process. 

By various measures public defender workloads are too high, resulting in hurried 
and perhaps less thorough criminal defense. Unfortunately, there are no easy 
options to reduce stress on the public defender system. 

There are no easy. 
options to reduce Although we think adding more public defenders to the system would address the 
stress on the concerns we have identified, the likelihood of substantial funding increases in the 

public defender state's current fiscal environment is small. An alternative would be to carefully 

system. evaluate the state's policies regarding crime and punishment. 

Stakeholder groups past and present have suggested reforms intended to relieve 
pressure on Minnesota's criminal justice system. Table 3.9 summarizes some of 
the more recent initiatives and their recommendations. The reforms suggested by 
these groups seek to reduce burden by decriminalizing certain lower level 
offenses, making greater use of diversion programs, removing or lessening the 
civil consequences associated with crimes, changing court procedures to reduce 
the number of hearings per case, modifying criminal sanctions, and altering the 
probation delivery system, among others. 

In 2009, the Legislature considered a bill that would have allowed the courts to 
handle unpaid misdemeanor citations on the payables list as guilty pleas, sending 
them to c~llections.'~ Because the citation would automatically be treated as a 
petty misdemeanor with the imposition of a fine, rather than jail, the defendant 
would no longer have a right to a public defender. The provision was dropped in 
conference committee. 

The State of  isc cons in established a maximum caseload threshold beyond which 
public defenders could take no more cases. If the maximum caseload is reached, 
Wisconsin diverts public defender cases to private-sector, contract attorneys. In 
our opinion, however, this approach has several drawbacks. Diverting cases to 
contracted attorneys when the maximum threshold is met could be very 
expensive for the state. Diverting cases to counties could result in significant 
cost-shifting from state to local governments. Both options run counter to 
Minnesota's commitment to a uniform, statewide pubIic defender system. 

Another option would be to amend or repeal Minnesota's case flow statute. If 
public defenders and the courts were not bumping up against statutory time 
limits, it might be possible to provide short-term relief by allowing public 
defenders more time per case. With the permission of the Minnesota Courf of 
Appeals, the public defender's appellate office has adopted this strategy. 

l2 Minnesota Stuttrtes 2009,609.101 subd.4, grants Miesota 's  Judicial Council authority to . 
. establish a uniform fine schedule, known as the payables list, which allows individuals to pay a fine 

in lieu of a court appearance for certain listed offenses. . 
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Nonetheless, w e  do n o t  see easing o f  case f l o w  standards t o  be a l ong  term 
solution because vict ims and defendants both  deserve t imely resolution o f  their 
cases. Judges and other state court system off icials believe that  easing o f  case 
f l o w  standards i s  a poor option both  in the short and l o n g  term. They said that 
extending statutory t ime standards wou ld  n o t  provide short-term re l ie f  because 

' 
delayed cases take more lawyer t ime than t ime ly  disposed cases. 

Table 3.9: Recommendations to Reform Minnesota's 
Criminal.?rastice System, 'l997 to 2009 

Year Source ~ecommkndations 

I997 Nonfelony Enforcement Among other things, recommended removing the 
Advisory Committee threat of jail time for many first time offenses 
(NEAC) . (including driving after suspension and low level 

theft and worthless check cases). 

2003 Working Group on Identified seven themes for improving criminal 
Criminal Justiqe System justice efficiency; including: 
Efficiency - mandated diversion; 

- new procedures for processing nonviolent 
, . misdemeanors; ., 

- developing alternatives to prison and jail; and 
- examining civil consequences. 

2007 Minnesota Department Recommended serious review and reconsideration 
of Public Safety of the imposition of collateral consequences. 

2008 Access and Service Recommended a serious reconsideration of NEAC 
Delivery Committee . recommendations and committed to educate the 

legislature that no proof of insurance, registration, 
and driver's license crimes are best handled by the 
Department of Vehicle Services. 

2008- Criminal Justice Forum In 2008, identified seven issues to pursue, including 
present changing venue where judges can hear a case and 

handling no proof of insurance through an 
administrative process. Going forward, the group 
intends to pursue issues such as: 
-combining some hearings and eliminating 
meaningless hearings; 
; determining if pre-sentence investigations are 
necessary; 
- expanding pre-charge diversion and designing and 
implementing graduated sanctions of probation 
violations; and 
-examining changes to the probation delivery 
systems. 

SOURCES: Minnesota Supreme Court, Nonfelony Enforcement Advisory Committee Final Report 
(St. Paul, January 15, f997); Minnesota departments of Corrections and Public Safety, Working 
Group on Criminal Justice System Efficiency 2003 Report to the Legislature (St. Paul, January 2003), 
2-3; Minnesota Department of Public Safety, Collateral Consequences Report to the Legislature (St. 

. Paul, January 2007), 6-7; Minnesota Supreme Court, Access and Service Delivery Committee Report 
to the Minnesota Judicial Council (St. Paul, July 17, 2008), 10; and meeting minutes from the Criminal . 
Justice Forum, 2008 and 2009. 



Eligibility and 

M innesota's eligibility standard for pubiic defender services is broad in order 
to assure that those who cannot afford an attorney have access to one. 

Judges may order some individuals who are appointed a public defender to 
reimburse the state to the extent they can. 

In this chapter, we discuss practices of determining eligibility and ordering 
reimbursements. Specifically, we assessed the statutory framework for 
determining eligibility; the application of statutory eligibility criteria by judges 
and court staff; the procedures for determining,eligibility; the accuracy of 

. .. .. . eligibility determinations; and the ordering, collection, and distribution of 
, reimbursements. 

. .  . 

State law establishes two general standards controlling eligibility for appointment 
of a public defender in criminal cases. A defendant is defmed as financially 
unable to obtain counsel if (1) the defendant (or a dependant of the defendant 
who resides in the same household) receives means-tested government assistance 
or (2) "through any combination of liquid assets and current income" the 
defendant would not be able to pay the "reasonable costs charged by private 
counsel,"' 

We examined this standard and found that: 

e Imprecise wording in Minnesota law and other incentives encourage 
the appointment of public defenders. 

The Minnesota law that establishes eligibility criteria for public defense services 
is vague. Eligibility standards that are too rigid could result in an 
unconstitutional denial of counsel to persons unable to afford an attorney. 
Simply using an income-based cut-off without further inquiry can be a violation 
of Minnesota statute. In 2009, the Supreme Court: held that the district court has 
a duty to make a "broad inquiry" and "must consider all available information 
about the defendant's financial circumstances" in order to determine eligibility.' 

The vague standard in Minnesota statutes provides limited guidance to eligibility 
decision makers about who should be eligible for a public defender and who 

' 

should not. The law does not clearly define the income or asset criteria that 

Minnesota Statzrfes 2009,611.17(a). 

State v Jones, 772 N.W.2d 496,503 (Minn. 2009). 
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judges should consider when determining eligibility. Nor does the law elaborate 
on the process or criteria for determining the reasonable cost of private counsel. 
As a result, judges have a great deal of discretion in determining eligibility for a 

. State law gives ' 

public defender. 

judges In addition to appointing public defenders in order to protect constitutional rights, . 

considerabIe judges have various other incentives to appoint a public defender. Not 
discretion in appointing a public defender to an unrepresented defendant can result in a 
deciding who is significant slowing of the court process. According to state court officials, there 

eligible for a is a natural inclination for overloaded courts to appoint public defenders to move 

public defender. cases along. We discuss the implications of the vague eligibility standard in 
conjunction with courts' incentive to appoint public defenders throughout the rest 
of this chapter. 

. APPLICATION OF ELIGZBPLITY ClRITERTA 

Although the law allows leeway, state statutes require judges to consider several 
factors when making eligibility decisions. The factors include: earned and 
unearned income; the value and encumbrances on any real property; the liquidity 
of real estate assets or other assets; and the value of all property transfers 
occurring on or after the date of the offen~e.~ (Transfers of assets after the crime 
was committed can be voided,) 

Consideration of Eligibility Factors 
We used surveys and interviews to learn how judges apply these factors when 
making public defender eligibility decisions. We found that: 

Judges weigh eligibility factors differently, with some judges paying 
little or no attention to considerations spelled out in statute. 

Inquiry about an applicant's income is required by law, but some judges used a 
more expansive view of income than others. As shown in Table 4.1, 75 percent 
ofjudges responding to our survey said they place great weight on an applicant's 
income relative to federal poverty guidelines. However, some judges also take 
household expenses into consideration, making it easier for applicants to qualify 
for a public defender. About 63 percent of judges placed great or moderate 
weight on the amount of an applicant's household expenses while 28 percent 
placed little or no weight on this factor. 

Use of income standards varies among districts. Many district courts compare 
appIicants' self-reported income to the federal poverty guidelines, but they may 
use different cut-off points to establish eligibility. The most restrictive standard 
we saw granted a public defender to applicants with income below 125 percent of 
the federal poverty guidelines (about $27,600 for a family of four in 2009). One 
district court we visited used 150 percent of the guidelines as a minimum 
standard (about $33,100 for a family of four in 2009). 

Minne~ota Statutes 2009,6 11,17(b). 
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Table 4.4 : How Judges Weigh Various Factors When 
~ o n s i d e k i n g ~ ~ ~ o i n t r n e n t  of a Public Defender, 2009 

Great 
Weight 

Moderate 
Weight - 

Little 
Weight 

No 
Weight 

Don't 
Know 

Income relative to federal 
poverty guidelines 

Ownership of a second 
residence 

Hourly wage 
Ownership of other property 

(cars, boats, etc.) 
Ownership of a primary 

residence 
Severity of the criminal charge 
Proportiori of income going to 

necessary household 
' expenses 

Impact of NOT appointing a . , 

public defender on the 
progress of the case 
through the courts 

Defendant's previous 
attempts to retain an 
attorney 

NOTES: Percentages are based on 191 district courtjudges responding to the survey, The question 
was, "How much weight do you place on each of the following factors when weighing your decision to 
appoint a public defender?" Row percentages in the table do not sum to 100 because some 
respondents did not answer the question. 

SOURCE: Office of the Legislative Auditor, analysis of district court judge survey results, 2009. 

Consideration of assets is also inconsistent. About 30 percent ofjudges 
responding to our survey said they do not consider at all whether the applicant 
transferred assets to others on or after the date of the alleged offense. Twenty- 
seven percent said they place little or no weight on the applicant's ownership of a 

Judges vary primary residence. Both of these asset inquiries are specifically required by 
considerably in statute. 
how they weigh 
information on Contrary to requirements in state law, 24 percent of district judges reported that 

they did not consider the costs of private counsel at all when determining public 
defender eligibility. Some judges we 'interviewed said they had a rough.idea of 
what local private attorneys charge for misdemeanors, gross misdemeanors, and 

retaining private felonies. However, a survey to determine actual costs of representation for 
counsel. specific crimes was done in only two counties we visited (both in the metro area). 

income, .assets, 
and local costs for 

. . 

In other jurisdictions, stakeholders told us the high cost of private counsel is .a 
factor considered in public defender appointments. Most criminal defense 
attorneys require payment for their services in advance. Many defendants do not 
have savings sufficient to pay this fee, even if they have a job'or some money to 
contribute toward their defense. In such cases, judges will sometimes appoint a 
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public defender to a person with relatively high income but also order a 
reimbursements4 

Respondents to our surveys and many of the officials we interviewed during our . 
site visits said that. For example, only 8 percent ofjudges responding to the 
survey agreed that the working poor had affordable options. One judge working 
in very rural counties pointed out that, because very few of the counties he 
worked in had private attorneys who could represent a defendant in a serious 
case, he was more likely to overlook some income or assets in such cases. 

Judges also differed in the extent to which they consider how the courts will be 
affected if they do not appoint a public defender and the defendant represents 
himself or herself (a person who represents himself or herself is called a "rose" 
defendant). This factor is not mentioned at all in state law, but judges have an 
incentive to appoint public defenders because pro se defendants significantly 
slow down the court process. Half of district judges reported placing great or 
moderate weight on the implications for the courts of not appointing a public 
defender; 44 percent put little or no weight on this factor. 

Individual Attitudes Affecting Eligibility 
Determimatiolras 
We observed eligibility determinations during site visits across the state and 
found that: 

0 The absence of strict statutory criteria in Minnesota has resulted in 
eligibility determinations driven in part by individual attitudes of 
judges and court personnel. 

Absence of specific statutory standards has given leeway to those, determining 
. > eligibility, not just'in the factors they consider, but also in how their personal 

opinions and perspectives affect eligibility determinations. For example, we 
observed one judge deny a public defender to a defendant with three children 
earning $20,000,-even though his income fell below the district's income 
standard. The judge reviewed the application, very briefly, in chambers without 
any contact with the applicant. The judge told us that the charge (a.first time 
driving while intoxicated offense) was not serious enough to merit appointment 
of a public defender. 

One judge described himself as "proactive and aggressive" in assuring 
defendants had counsel. While reviewing the application of a person residing on 
an Indian reservation, the judge commented that he generally assumed that those 
living on reservations were very poor. However, he also pointed out that he did 
not know whether this particular applicant received monies from the tribe. He 

some communities have established panels of private attorneys who will represent the working 
poor at reduced rates. For such panels to work, they need support from the bench, a sufticient 
number of clients able to make some payment for their defense, and a sufficient number of 
attorneys willing to work for lower rates. These conditions do not exist in all Minnesota 
communities, especially in rural areas. 
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approved the app1idation in chambers without questioning the applicant about her 
means of support. 

A screener in another county failed to ask whether an unemployed man's 
newborn baby and his unemployed girlfriend (both living with him) received 

' heeds based assistance such as Medical Assistance. Receipt of such benefits 
would have made him automatically eligible for a public defender. When we 
asked the screener about this later, she incorrectly said the law only granted 
public defenders to those who themselves were on needs-based assistance. She 
also expressed the opinion that many male public defender applicants living with 
their children and partners on assistance are not reporting themselves as living in 
the household and are therefore committing welfare fraud. 

People working in 
the criminal While it is apparent that absence of fm standards has resulted in a lack of 
justice system did uniformity in the eligibility determination process, judges we interviewed did not 
not uniformly uniformly support establishing a fixed income standard, or more generally, being 

support too stringent in eligibility determinations. .These judges said a certain amount of 

establishing judicial discretion in public defender eligibility decisions is necessary in order to 
meet constitutional requirements to provide counsel. stricter standards 

for obtaining a Many public defenders, on the other hand, said Minnesota should have more 
#public defender in definitive eligibility standards set in law. Such standards would sufficiently 
Minnesota. protect defendants' constitutional rights as long as judges retained the ability to 

waive the standard for those in exceptional circumstances. 

In Dakota County, judges and public defenders worked together to develop set 
income standards, linked to the severity of the charge, to help determine public 
defender eligibility. Under the standards, those charged with more serious 
offenses can make up to $20 per hour, while those charged with the least serious 
offenses can make a maximum of $12 per hour. To help guide decision making, 
Dakota County has documented its standards in a grid. While screeners in 
Dakota County make recommendations based on this grid, judges make the fmal 
eligibility determination and may waive the standard. Dakota County's 
eligibility grid is reproduced in the Appendix, where we have also included a . 

similar instrument developed by the Colorado Supreme Court. 

Eligibility Standards in Other States 
Other states have also struggled with balancing the constitutional right to 
counsel with objective criteria and uniform eligibility determinations. We 
identified 18 states with statewide public defense systems in which trial-level 
representation is provided by salaried staff public defenders paid fiom state 
funds.' We found that: 

0 Several states have chosen to establish set eligibility standards in law 
or policy but have allowed for judicial discretion in waiving those 
standards. .. 

The states we included in our comparison were: Alaska, Arkansas, Colorado, Connecticut, 
Delaware, Hawaii, Iowa, Kentucky, Maryland, Missouri, Montana, New Jersey, New Mexico, 
North Dakota, Rhode Island, Vermont, Wisconsin, and Wyoming. 
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Half of the 18 . 

other states we 
reviewed had 
eligibility 

. standards for a 
public defender 
but also allowed 
for judicial 
waivers. 

Of the 18 states we reviewed, 9 gave eligibility decision makers set standards for 
determining eligibility. For example, Colorado finds all persons with household 
incomes under 125% of the federal poverty guidelines eligible. For those making 
over 125% of the poverty guidelines, public defenders use a scoring instrument 
which weighs.income, assets, expenses and the.charge in determining whether 
applicants should be found eligible. (The scoring instrument is in the Appendix.) 
The other nine states gave eligibility. decision makers more discretion in making 
their determinations. For example, in Wyoming the court determines whether an 
applicant is a'"needy person." In Missouri, the public defender's office 
determines eligibility based on all circumstances affecting defendants' ability to 
retain counsel. 

Judicial waiver provisions allow states to use set standards while remaining 
flexible enough to meet constitutional requirements. For example, Colorado uses 
an eligibility scoring instrument that factors in a defendant's income, expenses, 
assets and the most severe charge the defendant faces. If the defendant does not 
meet the minimum eligibility score but still cannot afford counsel, an exception 
may be granted by a judge.  isco cons in has established a firm but very low 
income-based cut-off for state-funded public defense services. However, judges 
must appoint a county-funded attorney when the defendant's income exceeds the 
state standard and the defendant still cannot afford an attorney. It is important to 
note that implementing the Wisconsin model in Minnesota could undermine one 
purpose of having a statewide public defender system-uniformity and 
consistency in representation. 

PROCEDURE$ FOR DETEIWIIN~G 
ELHGBIICI'JTY 
There are few requirements in Minnesota law defining how defendants apply for 
a public defender and how courts assess the applications. State statute requires 
the court to make an "appropriate inquiry" regarding the financial circumstances 
of the applicant! The statute also requires the state public defender to furnish an 
application form for use by the courts in collecting financial inf~rmation.~ 

Application Steps 
We assessed public defender application practices in district courts around 
Minnesota. We found that: 

0 The process of applying for a public defender varies widely around 
the state, 

As shown in Table 4.2, only 30 percent of court administrators responding to our 
survey reported that the standard form issued by the state public defender was 
often or always used in their county's courts. About 60 percent said that a 

Minnesota Statutes 2009,611.17(b). . .. 

Ibid. 
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county- or district-specific application form was often or always used in their 
counties. 

Table 4.2: Public Defender Application Practices in Minnesota District 
Courts as Reported by District Court Administrators, 2009 

- 

- 
Use of the standard application form created 

by the Office of the State Public Defender 
Use of an application form unique to the . 

county or district 
Face-to-face screening interview with 

applicants in custody (before the 
application goes to the judge) 

Face-to-face screening interview with 
applicants applying when not in custody 
(before the application goes to the judge) 

Use of a structured decision-making 
framework, such as a grid relating net 
income to severity of the charge 

. : kecommepdation from an app!ication 
reviewer that the judge appoint or not 
appoint a public defender 

Recommendation to the judge from an 
application reviewer on the amount of 
reimbursement the defendant should be 
ordered to pay 

  is cuss ion regarding eligibility between the . 
judge and defendant 

Application screening performed by staff 
assigned specifically to this role 

Requiring the applicant to provide evidence to 
verify income (tax returns, pay stubs, etc.) 

Requiring the applicant to provide verifications 
for non:income aspects of their applications 
(assets, expenses, etc.) 

Use of a credit check at the time of application 
Check of Driver and Vehicle Services records 

to verify information provided by the 
applicant . 

Check of property records to verify property 
ownership 

About Half 
Never Sometimes the Time - 

39% 5% 0% 

Often Always 
4% 26% 

Don't Know 
, 19% 

NOTE: The question read, "Think about the procedures currently used in your jurisdiction for determining a defendant's eligibility for a 
public defender. How often are the following activities used a s  part of the process?" Percentages are based on 57 district court 
administrators responding to our survey. Row percentages in the table do not sum to 100 because some respondents did not answer the 
question, 

SOURCE: Office of the Legislative Auditor, analysis of district court administrator survey responses, 2009. 

Other aspects of the application process vary a .  well. For example, 20 percent of 
court administrators responding to the survey said a face-to-face screening 
interview was often or always a part of the application process for in-custody 
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applicants. Thirty-one percent of court administrators responding to the surVey 
reported that their jurisdictions use a structured framework to evaluate 
applications (such as those shown in the Appendix). One court administrator 
observed: "Because there are no established criteria or even forms, everyone is 
doing this differently and that should not be the case." 

We interviewed and surveyed stakeholders regarding best practices for 
determining eligibility and found that: 

a District judges and court administrators agreed on a number of 
steps that should be standard practice when determining eligibiIity 
for a public defender. 

Over half of court administrators responding to our survey said that standard 
practices should include:. (1) use of a structured decision-making framework 
(like a grid relating net income to severity of the charge) to evaluate the 
application; (2) review of the applicition by court staff resulting in a 
recommendation to the judge that a public defender be appointed or not 
appointed; and (3) an additional recommendation from the application reviewer 
on the amount of reimbursement the defendant should be ordered to pay. The 
majority of judges responding to our survey also felt that court staff should 
review the application and make recommendations on appointment and 
reimbursement. However, judges and state court officials aIso told us that 
making this review a standard practice was problematic because of resource 
constraints. 

Screening and Verification Steps 
Judges and, in some counties, court staff are currently responsible for reviewing 
public defender applications and determining whether the applicant can afford to . 
pay for an attorney; We assessed the extent to which judges and court 
administrators screened applicants and verified applicant statements. We found 
that: 

0 Practices for confirming the information defendants report on their 
applications vary widely, from virtuaIly no scrutiny to routine 
screening interviews. 

"Screening" of an application can be as simple as asking applicants reporting 
zero income how they pay for food or gas. But some courts did not apply even 

In some this level of inquiry. In some cases, public defender applications wexe reviewed 
Minnesota courts, in chambers without any contact with the applicant. In many cases, applicants' 
applications to be declarations of income and assets are essentially rubberstamped. For example, 
represented by a one court administrator reported: 
public defender 
are essentially [We need] better screening. There are defendants that give false 

rubberstamped. or incomplete information, and there is no one to c o n f i i  
eligibility. The court relies upon the application, which is signed 
supposedly under oath. 
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Some courts have staff specifically responsible for conducting brief, face-to-face 
screening interviews with defendants seeking a public defender. In those 
counties we visited that screen applicants, judges, court administrators, and 
public defenders were generally strong advocates of the practice, believing that 
even a short (one to two minute) interview resulted in more accurate information 

But other COUF~S . about the applicant's financial circumstances. We observed face-to-face % 

have staff ' screening sessions in two jurisdictions and found them to be a quick and effective 
specifically means of obtaining information, largely. because the screeners were adept at 

responsible for asking,probing questions. Although many stakeholders agreed that face-to-face 

conducting brief screening would be a useful tool, the cost of dedicating staff to the task is a 
barrier to more widespread implementation.' screening 

interviews with 
defendants 
seeking a public 
defender. 

The courts rarely verify with third party sources the information defendants 
provide on their public defender applications. No county we visited does regular 
verification of applicants' statements. Among respondents to our survey, 30 
percent of court administrators said applicants were never required to provide 
evidence verifying income; 49 percent said that verification was sometimes 
required. Thirty-nine percent of judges said that they had never required 
verification and fifty percent of judges said they sometimes required verification. 

Even with sufficient time and staffig, third-party verification is difficult to do. 
.. ...T h-e.Minn.esota Department of Employment and Economic Development (DEED1 

maintains records of wages reported by employers each quarter, but such 
information is not available until well after eligibility needs to be determined. A 
call to a current employer could show how much an applicant makes, but is not a 
useful check for the many people reporting being unemployed. The Minnesota 
Department of Human Services @HS) maintains records of persons receiving 
need-based ptiblic assistance. The courts could verify application information 
with DHS or DEED, but the courts and the departments do not currently 
exchange information in a way that would alIow application information to be 
easily verified. 

RECOMMENDATIONS 

The Legrj.lature should amenrlstate statutes to (I) establish set income 
standardr for public defender eligibility nnd (2) describe the exceptional 
circumstnytces that would warvnnt judicial waiver of tlze standnrck. The 
stnndarb should reftct the cost of private representutio~ across the state. 

The Legislature shouldvstablbh eligibility procedures in sfatute that 
require me of a uniform public defender application form and in-person 
screening by court staff or tlze judge. 

While the available evidence indicates that most applicants for a public defender 
are very poor and unlikely to be able to afford a private attorney (discussed in 

Minnesota Statz~fes 2009, 357.021, subd. la(b) allows cozrnties that employ screener-collectors to 
be reimbursed for the cost of screener-collector salaries from the county's court fee revenues. 
However, now that the state has assumed control of the court system, screeners are court 
employees, not county employees. Hence, the statute is obsolete and no longer provides an 
incentive for district courts to employ screener-collectors. 
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more detail below), it is still important for Minnesota to have a reasonably 
uniform standard for obtaining a public defender. To meet constitutional and 
other requirements, the law must allow judges some flexibility. But we think 
some guidance is needed as to the nature of circumstances warrenting a waiver. 

We also think defendants should be subject to uniform application and screening 
procedures when requesting a public defender in Minnesota. Our work showed 
that brief, face-to-face screening interviews helped establish a clearer picture of 
applicants' circumstances. District judges and court administrators agreed that 
such screening and use of a common application form should be standard 
practice. They also said that the courts currently do not have the resources 
available to conduct in-person screening. However, as we stated earlier, 
"screening" of an application can be as simple as asking applicants reporting zero 

a,-. .,. 
income how they pay for food or gas. 

In addition to assessing the uniformity of application practices among districts, 
. , . .  .. ' - we looked in more detail at-the,extent to which judges are actually using accurate 

information about applicants' financial circumstances when they rule on requests 
for a public defender. Further, public defenders are required by law to advise the 
court if their clients become able to afford an attorney, and we evaluated the 
extent to which this occurs. 

Accuracy of Information About Defendants' 
Financial Circumstances 
We assessed how decisionmakers felt about the accuracy of information 6n 
public defender applications. We found that: 

Judges have Iittle confidence in the accuracy of the information they 
use when assessing applicants' financial circumstances, often relying 
on "gut instinct" regarding an applicant's eligibility. 

In our survey, we asked judges how confident they were in the accuracy of the 
information they use to determine eligibility. As shown in Table 4.3, only 47 
percent of judges responding thought they had an accurate picture of applicants' 
income from employment. Judges felt even less confident in the accuracy of 
information on income from non-employment sources or the availability of assets 
that could be converted to cash or used to secure a loan. 

In our site visit interviews, judges stated they must make eligibility decisions 
very quickly and without sufficient evidence. One judge pointed out that judges 
must determine in a matter of seconds whether a person can hire an attorney 
without sacrificing food and shelter for his or her family. Some judges stated 
that defendants who are.'-'savvy" know how to fill out the applicati~n so that they 
are approved. One judge described the eligibility determination process as 
"guesswork at best." In practice, they rely on their "gut feelingsy' and a belief . 
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that most applicants would not ask for a public defender if they could afford a 
private attorney. 

Table 4.3: Judges' Views on the Accuracy of 
!)Information Used to Determine Eligibility for a Public 
Defender 

Not at All Somewhat 
Accurate Accurate 

Income from. 
employment 4% 43% 

lncome from other 
sources 28 44 

Assets that could be 
converted to cash or 
used to secure a loan 39 30 

Value of assets 
transferred to others 
on OF after the date of 
the alleged offense 35 18 

Applicants' household 
expenses 15 44 

Cost of retaining a 
private attorney in the 
area 9 22 

Mostly Very 
Accurate Accurate 

41% 6% 

. 18 3 

Factor Not 
Considered 

2% 

3 

4 

30 

13 

24 

NOTES: Percentages are based on 191 district court judges responding to the survey. The question 
directed respondents to think about eligibility determinations made In the past year, then asked: "In 
general, how accurate do you feel your picture of applicants' financial circumstances was, with 
respect to the following factors?" Row percentages in the table do not sum to 100 because some 
respondents did not answer the question. 

SOURCE: Office of the Legislative Auditor, analysis of district court judge survey responses, 2009. 

In addition to surveys and site visits, we collected public defender applications 
completed during one week in October 2009 in the counties we visited. We then 
judgmentally selected a range of applications to review, focusing on applicant's 
reports of (1) income and unemployment benefits and (2) public assistance status. 
We reviewed 127 applications in total. . 

We compared ,102 applications with wage and unemployment insurance benefit 
information we received fiom DEED. We found that: 

e Although some discrepancies existed befsveen applicants' reported 
income and income reported to DEED, most applicants stilI 
appeared to be very low income. 

. DEED records showed that 8 of the 102 applicants included in our review . 
received unemployment income in the month they applied for a public defender. 
Only four of the eight applicants had actually reported receiving unemployment 
benefits on their applications. Among the other applications reviewed, 
defendants correctly reported that they received unemployment income, although 
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in some cases the amount of benefits differed slightly from the benefit amounts 
recorded by DEED. 

We could not directly compare earned income as reported by applicants to earned 
Based on our income recorded in DEED'S system because wage data for October 2009 were 

review of public not yet available. Instead, we looked at income three ways. We obtained 

defender applicants' self-reports of income from their application forms. We asked DEED 
to provide the amount of wages reported by employers, if any, for DEED's most applicationsy it recent quarter of available data. If DEED reported that an applicant received 

appears that most unemployment benefits in October2009, we annualized that amount4 
applicants have 
very low income. Among the applications we reviewed, it appears that the vast majority of 

applicants were very low income, whether income was measured by self-report, 
wage income reported to DEED for the previous quarter, or annualized 
unemployment insurance income. Among 121 applications with income 
information reported by the applicant, 85 percent reported income amounts that 
we estimated to be below 125 percent of the federal poverty guidelines.g For 3 1 
of our applicants, DEED had employer-reported data on Minnesota wages earned 
the previous quarter. Among the 3 1, we estimated that 81 percent had annualized 
income under 125 percent of the poverty guidelines. For all seven applicants 

.. who, according to DEED; received uneniployment benefits in October 2009, the 
annualized amount of those benefits was below 125 percent of federal poverty 
guidelines. While this evidence is anecdotal, it does aIjpear that the vast majority 
of applicants are very low income and likely cannot afford an attorney. 

Receipt of public assistance serves as a set standard to determine if a public 
defender applicant has low enough income to merit automatic appointment of a 
public defender. We compared information from 81 applications we collected 
from site visit counties with DHS records. We found that: 

Recipients of public assistance were not always automatically 
granted a public defender as they should have been. 

Public defender applicants under-reported their public assistance status. 
Nineteen of 81 applicants (23 percent) stated on their applications that they and 
their household members were not on public assistance, but DHS records showed 
that they were in fact active for public assistance in the month they applied for a 
public defender. Two of 81 applicants (2 percent) reporting receiving public 
assistance (and who, in fact received public assistance according to DHS) were 
denied a public defender. 

District public defender applications were poorly written for the purpose of 
identifjrlng applicants receiving public assistance. Application forms do not 
contain a complete fist of public assistance benefits that would qualify an 
applicant. Some applications ask about income from assistance, rather than 
simply asking about assistance status. Further, in both observing screening of 
applicants and in reviews of applications, we noted that some applicants were 

Poverty guidelines vary by household size. We estimated household size using information 
reported on the applications. We excluded &om the analysis six applications on which the 

- , . applicant reported no income information (all six reported receiving public assistance). 
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questioned regarding their income and assets even after it was clear that they 
were eligible due to their public assistance status. When we asked screeners why 
further inquiry was needed, they stated that public assistance recipients may be 
assessed a reimbursement based on their income, including income received from 
govenunent assistance programs. Considering the income levels of those 
receiving public assistance benefits, this additional screening seems unnecessary. 

Public Defenders' Duty to Advise the Court 
Minnesota statute requires public defenders to advise the court if they become 
aware that a defendant can afford to pay for private counsel or can make a partial 
payment for his or her defense. We asked public defenders and judges how often 
this happens. We found that: 

0 PubIic defenders rarely inform judges when their clients' financia1 
circumstances improve. 

In our survey, 53 percent of public defenders responding said that they frequently 
Public defenders or occasionally became aware of information that may make a client ineligible 
said they were for their services. Among these respondents, 3 5 percent stated that they never 
reluctant to took information regarding a client's potential ineligibility to the judge and 28 

challenge a percent said they never took such information to their district chief public 
defender. Thirty-one percent of judges responding to our survey said that a 

'Iient" eligibili' public defender had never informed him or her of a change in a defendant's 
once a case has circumstances resulting in a greater ability to pay. 
been opened, 

Public defenders we interviewed stated that they were willing to challenge 
eligibility at the outset when they believed that a client was ineligible, but were 
reluctant to do so after a case was opened. Some chiefs stated that they did not 
have access to their clients' original public defender applications, making it 
difficult to assess whether their clients' financial circumstances had changed. 
Some public defenders said that updating the court about a client's eligibility 
could interfere with the attorney's relationship with the client and potentially 
violate ethical duties of confidentiality. 

RECOMMENDATIONS 

The Legislature slzould amend Minnesota Statutes, 611.1 7, to (1) require 
thatpublic defender application forms, or a documentslzown to applicants 
during the eligibility determination process, clear& lht the public assistance 
program that automatically qnalz;fj, an applicant for apublic defender; and 
(2)prohibit further screening of applicants found to be public assistance 
rec$ien& 

The Legklature should &mend Minnesota Statutes, 611.20, s.ubdiviswn 1, to 
make public dt$ender clients' original applications mailable to public 
defender ofBces to assist them.in evaluating wJzefher clients Izave 
experienced a change inJinancin1 circumsfances. 
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A more specific and simplified process for screening and approving public 
assistance applicants will decrease both error in eligibility determinations for this 
population and minimize screening time. Making public defender applications 
available to public defender off~ces will assist public defenders in determining 
whether a client's circumstances have changed and will encourage bringing this 
change in circumstances to judges' attention. However, the public defender's 
office noted that public defenders may not have time to review applications 
because they are already over-worked. We are not recommending that public 
defenders do more eligibility screening than is required under current law. We 
anticipate that having clients' applications available to review, as needed, will 
allow public defenders to challenge appointments when they suspect a client 
should be found ineligible for their services. 

lXfEWURSEMENTS 
Minnesota's broad eligibility standard is accompanied in statute by cost-sharing 
requirements. All defendants are required to pay a,$75 copay, although it can be 
waived by the judge.10 In addition, judges must order reimbursements from 

Judges can order employed defendants and othbrs who can afford to make partial payment toward 
clients with some . the cost of their defense. Reimbursements are then distributed to each judicial 
financial means to district's part-time public defenders to offset their overhead costs. In this section, 
reimburse the we assess when, from whom, and how muchreimbursement is ordered and 

whether it is collected. We also discuss how reimbursement monies are state for a portion distributed, 
of public defense 
costs. Order aad Coflectiom of It8eimbursemem&s 

The eligibility standard'and reimbursement requirements should work together to 
assure that those with some means are appointed a public defender yet pay for all 
or part of the cost. However, we found that: 

8 While state law requires defendants with financial means to 
reimburse the state for a portion of their public defender costs, these 
reimbursements are inconsistently ordered and collected. 

Reimbursements were almost always ordered in some courts, and they were 
almost never ordered in others. In our survey, about 30 percent of judges said 
they do not order employed defendants to make any reimbursement in 90 to 100 
percent of their cases. At the other end of the spectrum,' about 15 percent of 
judges said they never allow employed defendants to pay no reimbursement. 
Data that could directly verify judges' reported practices were not readily 
available from the state court information system, so we asked the courts to 

. extract data on reimbursement orders and payments for cases disposed in fiscal 
years 2007 to 2009. 

lo Copay revenue goes to the genemi fund. We did not assess the order, collection, or distribution 
of cppays in this report except to the extent that we'ssessed stakeholders' philosophies regarding 
cost-sharing. 
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Data from the state court information system confirm that the practice of ordering 
reimbursements from public defender clients varies widely among districts. As 
shown in Table 4.4, judges in the first, fifth, and eighth districts were far more 
likely to orde? reimbursements from defendants than their peers in other 
districts." Judges in the second district (Ramsey County) and fourth district 

Judges in some (Hennepin County) rarely ordered reimbursements. These data are consistent 
districts were far with what we heard from those we interviewed, namely that reimbursements are 
more likely to . 

almost never ordered in the state's two largest counties (Hennepin and Ramsey). 

order these 
reimbursements. Table 4.4: Reimbursement Amounts Ordered by 

District,  fiscal Years 2007 to  2009 

District 
First 
Second 
Third 
Fourth 
Fifth 
Sixth 
Seventh 
Gghth ' - 

Ninth 
Tenth 
Total 

Reimbursements 
Ordered, 

FY 2007-09 

$ 424,832 
2,600 

105,510 
7,227 

321,412 
21,760 

410,148 
160,222 
62,549 
78,154 

$1,594,414 

public Defender 
Cases Opened, 

FY 2007-Oga 

45,526 
58,835 
33,466 

148,529 
26,340 
25,569 
44,316 
15,341 " ' '.' 

47,788 
70,363 

516,073 

Reimbursements 
Ordered per 

Case 
$9.33 
0.04 
3.15 
0.05 

12.20 
0.85 

. . 
9.26 
.I 0.44 

1.31 
1.11 - 

$3.09 

NOTE: Data on the amount of reimbursements ordered and case counts are from separate data 
systems. The amount of reimbursements ordered per case should be considered a rough estimate 
as the purpose of the analysis was to identify variation in reimbursement practices among districts. 

a Case counts are unweighted. 

SOURCE: Office of the Legislative Auditor, analysis of reimbursement data from the state court 
information system and case data from the public defender case management system. 

Lack of clarity in Minnesota law allows inconsistency in reimbursement 
practices. Minnesota statutes do not clearly set forth who should contribute to 
the cost of a public defender or how much they should pay. Prior to its repeal in 
2007, state law set a forty dollar per hour reimbursement rate for public defender 
services. State law currently includes a suggested reimbursement schedule for a 
percentage of net income that should be paid each month, with the percentage 
varying by income level and number of dependents. However, the total amount 
that should be paid is not specified. In our survey, 35 percent ofjudges who 
responded said they never followed the suggested reimbursement schedule set 
forth in statute, while 14 percent of judges said they always or usualIy did. 

The current statute is also unclear regarding who should pay a reimbursement. 
The law differentiates between defendants who can afford to make a partial 
payment for their public defender and those who are employed, However, in our . 

" Dakota County's eligibility determination grid, shown in the Appendix, sets a reimbursement 
amount of $50 to $400 based on hourly income. 
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Table 4.5: Court Fees Applicable to Public Defender 
Clients in Dakota County, 2009 

Fee 

Criminal Surcharge 
Fine (punistillient) 
Restitution 
Court Co/lector Feee 
Collection Agency ~ e e ~  
Booking ~ e e  (Felonies and 

Gross Misdemeanors) 
Warrant Fees 
Jail Fees (Pay to Stay) 
Public Defender Copay 
Probation Fees 
Drug Laboratory Testing 
Urinanalysis 
Driver's License 

Reinstatement ~ e e ~  
Chemical Dependency 

Evaluation Fee 
Drug Court Fee 
Diversion Program Fee 
Alco-Sensor Pretrial Release 
Electronic Home Monitoring 

Domestic Abuse Class 
Anger Management Class 
  others Against Drunk 

Driving Impact Panel 
Alcohol Education Class 
Safe Streets FirstC 

Assessing Agency 

District Court 
Court/City 

Court and Victim 
District Court 

Collection Agency 
Sheriff 

District Court 
Sheriff 

District Court 
Corrections 

Drug Task Force 
Corrections 

Public Safety 

Corrections 
County Attorney 

Corrections 
Corrections 

Corrections 
Corrections 
Corrections 

Corrections 
Corrections 

Amount 

$80 
Varies 
Varies 

$50 
23.5% 

$15 

$300 
$480 

$14/day 
$15/day 

$25/sessionf 
Varies 

$35 , 

Varies 
$825 

Can be Waived? 

No 
Yes 

Maybe 
No 
No 
No 

Yes . 
No 
Yes 
No 

Discretionary 
Sliding ScaleC 

No 

$25 only 

No 
. Noe 

Sliding Scale 
sliding Scale 

Sliding Scale 
Sliding Scale 
Sliding Scale 

Sliding Scale 
Sliding Scale 

NOTE: The list is illustrative and may not include every criminal case-related fee authorized in 
Dakota County. Fee types and amounts may be different in other counties. 

a~ppl ies to payment plans established with'the court. 

?Dakota County courts attempt to collect amounts not paid in full within 30 days. if they are 
unsuccessful, these amounts are sent to an outside collections agency. The defendant is charged an 
additional 23.5% of the amount sent to collections as a collections fee. 

'Amount due may be reduced based on a sliding scale of income relative to federal poverty 
guidelines. 

d~ppl ies to driving under the influence'offenders. 

Community service may be substituted for the fee. 

'Each class includes 15 to 25 sessions. 

SOURCE: Office of the Legislative Auditor, compilation of information from Dakota'County court 
administration, Dakota County probation, and first district public defender offices. 



survey, only 7 percent ofjudges statid that they treated the ordering of 
reimbursements from employed defendants differently than from those they have 
determined can make a partial payment. While the law mandates full 
reimbursement from employed defendants and partial reimbursement from others 
who can make payment, this distinction serves no practical purpose. 

Some judges are 
reIuctant to order 
reimbursements 
because 
defendants are 
already subject to 
many other court 
fees. 

Stakeholders we interviewed and surveyed are divided on the value of requiring 
any type of cost-sharing by persons assigned a public defender. In our surveys, 
77 percent of court administrators, 63 percent of judges, and 54 percent of public 
defenders responding agreed or strongly agreed that "all but the truly indigent 
should pay something toward thi: cost of their public defender." However, some 
public defenders and judges we interviewed felt that most public defender clients 
are either indigent or too poor to pay anything toward the cost of their public 
defender (either as reimbursements or a copay) and stated that inany judges are 
reluctant to order a public defender reimbursement and/or copay because 
defendants are already burdened with so many other fees. As shown in Table 
4.5, these fees are significant and many cannot be waived by the judge. 

We also examined whether reimbursements that were ordered were actually paid. 
Some judges and court administrators we interviewed believed that 
reimbursements, along with other types of court fees, were not being fully 
collected, One judge told us that because of collection probIems, he does not 
order reimbursements as frequently as he otherwise would. 

As shown in Table 4.6, state court data show that total reimbursements collected 
in fiscal years 2007 through 2009 were roughly 60 percent of reimbursements 
ordered in the same years. This should be considered a rough estimate due to the 

- 

Table 4.6: Reimbursement Receipts and 
Reimbursements Ordered by District, Fiscal Years 
2007 to 2009 

District 

First 
Second 
Third 
Fourth 
Fifth 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 

Total 

Reimbursement 
Receipts, 

- FY 2007-Oga 

Reimbursements 
Ordered, 

FY 2007-09 

$ 424,832 
2,600 

105,510 
7,227 

321,412 
21,760 

410,148 
160,222 
62,549 
78.1 54 

$1,594,414 

Receipts as a 
Percentage of . 

Reimbursements 
Ordered 

55% 
17 
43 
15 
71 
62 
54 
66 
65 
47 
58% 

a~hese reflect the amount of reimbursement payments from defendants disbursed from the courts to 
the State of Minnesota. 

SOURCE: Office of the Legislative Auditor, analysis of reimbursement data from the state court 
information system. 

t. 
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difficulty of extracting data on reimbursement orders and ,payments from the , 

state court information system. Currently, if a person does not abide by a 
payment plan, the fine goes to a private collection agency without further 
collection efforts by the court. The courts have recently begun automating and 
centralizing collections, which they anticipate will help in the collections of all 
fees, including public defender.reimbursements and copays. 

We reviewed the policies of 18 other states and found that reimbursement 
requirements varied considerably. Rhode Island, Arkansas, and Delaware do not 
collect reimbursements, but may require a flat-rate copyament. New Jersey and 
Iowa require all defendants to pay the full cost of public defender services 
provided. Some states require certain defendants (for example, those over 125% 
of the federal poverty guidelines or those with an ability to make a partial 
payment) to make payment based on a schedule of fees or other set rate. For 
example, Wisconsin's board of public defense sets a fee schedule for each type of 
case based on the average cost of providing representation for the type of case. 
In New Mexico, defendants found ineligible for a public defender but who still 
cannot afford a private attorney can pay set fees to retain the services of a public 
defender. Other states, such as Hawaii and Colorado, have reimbursement 
policies similar to Minnesota's; state laws authorize reimbursements but allow 

. .. .. .-judgas.to-d-et'ermine any-amount t i b e  paid;'.. . . . . . - . . 

Distribution o f  Reimbursements 
Minnesota statute requires reimbursemehts to be distributed to part-time 
defenders to offset their overhead costs. In fiscal year 2009, reimbursements 
distributed among part-time public defenders totaled about $480,000. Each 
district receives the amount of the payments received from reimbursements 

By law, receipts ordered in the district. Within a district, the funds are disbursed to individual 
from client part-time public defenders based on the hours worked (75-, 50-, or 25-percent 
reimbursement time). Due to the district-based reimbursement scheme, we found that: 
payments are 
distributed e The amount of reimbursements receipts part-time defenders receive 

among part-time varies substantially among districts. 

public defenders. The statute allocates reimbursements fiom employed defendants to 'Wle state" 
and reimbursements from those with an ability to make partial payments to part- 
time public defenders to offset their overhead costs. In practice, however, all 
reimbursements are paid to part-time defenders. 

Because judges' reimbursement practices vary widely, the total amount of 
reimbursement receipts available for distribution to part-time defenders varies by 
district. That, coupled with the fact that the number of part-time public defenders 
varies ainong districts, means that the payment per defender can vary widely. As 
shown in Table 4.7, in fiscal year 2009, defenders working 75-percent time in the 
second district received $24 each while 75-percent time defenders in the fifth 
district received $9,235 each. 
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~ a b i e  4.7: Distribution .of Reimbursement Receipts to 
Part-Time Public Defenders, Fiscal Year 2009 

District 

Firsf 
Second 
Third 
Fourth 
Fifth 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 

Payment per Part-Time Public Defender 

75% Time 50% Time 25% Time 
Defender Defender Defender 

$4,445 $2,965 $ 0  
24 16 0 

2,096 1,397 0 
0 0 0 

9,235 6,160 0 
39 1 261 0 

3,128 0 0 
3,179 2,121 0 

882 588 0 
612 408 204 

SOURCE: State of Minnesota Board of Public Defense Report on Public Defender Reimbursements 
FY 2009 

RECOMMENDATIONS 

The Legislature sJzodd amend Minnesota Statutes, chapter 611.20 to: 
(1) establish a single standard for governing when and how much public 
defender clients should contribute toward the cost of apublic defender and 
(2)prohibitjudgesfiom ordering reimbzcrsementr from public assistance 
recipierz fs. 

The Legislature should nmend Minnesota Statutes, 611.20, subd. 3, to 
eliminate the requirement that reimbursement funcls be distributed among 

- ,  
part-timepublic defenders and insteadgive the Board of Public Defense 
authority to use tlze funds as ttt ey see fit. 

Clear standards for when and how much public defender clients should 
We think the contribute toward the cost of their defense promote fairness and uniformity 

Board of Public across the state. Based on their automatic eligibility for a public defender, we 

Defense should be think public assistance recipients should be automatically excluded from paying 
reimbursements. allowed to use 

reimbursement The rationale for distributing reimbursement receipts to part-time public 
receipts as they defenders was the belief that part-timers should be compensated for overhead 
see fit. costs associated with the public defense portions of their practices. However, 

part-time public defenders receive compensation for overhead costs under terms 
established in their union contract. As implemented, the policy has highly 
inequitable results. We think the reimbursement funds should continue to be 
appropriated to the Board of Public Defense, but use of the funds should be left 
up to the board. Part-time defenders may choose to negotiate, through their 
union, for additional compknsation for their overhead costs. 
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Judges and court officiaIs said thatjudges have an'incentive to order 
reimbursements when reimbursement receipts go to district public defender 
programs. If the Legislature enacts our recommendation, the board should 
consider allocating reimbursement receipts to purposes that benefit public 
defenders in all districts, such as training. 



Determinatiabna Guides 

Dakota County Public Defender Eligibility Grid 

Hourly Income: $0 $8 $12 $14 $16 $17 $18 $19 $20 

' - - J - + ~ ~ 4 - ' w ' - '  
Reimbursement due:a $50-$100 $150 $200 $250 $300 $350 $400 

Offense levels 

High 

Felonies 

I I High 1' 4th degree DWI, domestic assault, 5th degree assault 

Murder. kidnapping, criminal sexual conduct, I st and 2nd 
degree controlled substance 

, 

Gross 
Misdemeanors 

. 

~ ~ d i ~ ~  

L~~ 

a ~e~ending on their income and the driminal charge, defendants found eligible for abub~ic defender 
pay a reimbursement to the state to offset the cost of their defense. Defendants with hourly incomes 
between $8 and $12 pay a reimbursement of $50 in misdemeanor cases or $100 in felony and gross 
misdemeanor cases. 

Identity theft, burglary, terroristic threats, DWI, aggravated 
forgery, 3rd and 4th degree controlled substance 

5th degree controlled substance, welfare fraud, financial 
card fraud 

~ i ~ h  

Medium 

L~~ 

Misdemeanors 

Source: Dakota County District Court, Public Defender Qualification Grid, February 2007. 

Domestic and other assault, 2' and 3" degree DWI, forgery, 
criminal vehicular operation, 5th degree criminal sex 

Theft, property damage, serving alcohol to minors, offering a 
forged check 

Driving after suspension/revocation, intent to escape tax, 
school bus stop arm, prostitution, shoplifting 

Medium 

L~~ 

Bad check, theft, careless driving, driving after license . , 
revocation/cancellation . 

Loud party, housing code violations. driving after 
suspension, minor consumption 



Colorado Supreme Court: Fiscal Standards Eligibility Scoring Instrument 

. Attschm.cntA 
Chief Justice Dirsclive 04-04 

Applicant Name . Court 

Case Number Case Name 

FISCAL STANDARDS - ELlGlBlLlTY SCOFUNG INSTRUMENT 
Use lnfmaUon imn F u n  JDFm and Informalbn pmrMed by applicant duiing menlng Inlervlaw. Ckde Re polnb in the alegory thsf amlles and 
Lransfer b the 'Poht6'coIvmn. Told at end. 

cl EXCEPTION REQUESTED TO 1 ALLOW I DISALLOW ] APPOINTMENT OF 
[ PUBLIC DEFENDER I ALTERNATE DEFENSE COUNSEL (if PO confllot) ] NOTWiTHSTANDlNG 
?HE ABOVE SCORE, (Documentatio~justifying recjuest is attached.) 

Evaluafed by 
FT~WMC Urn* eyillutvr~lunrbm Earn 

NOTE: Colorado's income guideline is set at 125 percent of federal poverty guidelines. 

Source: Supreme.Court of Colorado, Appointment of State-Funded Counsel in Cr\n$nal and ~uvehile Delinquency Cases and for 
Contempt of Court(Chief Justice Directive 04-04, Amended July 2008), Attachmenfs A ahid B. 


